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Atriae&Patronis haecdanda o 

rjpcra cft, in qva occuparc nunc induftriam 
meam ingredior. Sacis habebicea^ratis Pa- 
6Croni»(i ortcndcro,voluifle me proficerc, cifi 
jf*profeccrim parum aut nihii. Voluncati mcac 
^^(jlx iervict clegantisnmz Legis argumcntumjt 
Hswc^*/' qvam in fronte (^navi. Hujus ccrtc dignicai 
jucundisfimumq; circa caufas invcfligandas ftudium cupida ra- 
tionum ingerHa merito invitarc poccft & debet. Inccrprccacioni 
■oftrx Ci fcrcc conrvecis difpucancium legibus refpondcbif minu^y 
odium 6c iovidiam deprecor. Stabit pro mc primo liccrarum li- 
bertas « dcindc q vod non linc racionc , fcd ut dcccc rem pcr caufas 
contcmpUturum,fufccpcum hoc infticucum cft ; candem qvia non 
volgaris nominis D J. hanc viam prsiTcrunCi qvorum ingeniis me 
innucritum gaudco. 

1 1. Primum omnium hiftoria cjus «rguaicnti , cui cxpo- 
nendo operamur, coliigcndacx Legibus eft .* JLegibus fucccdcnc 
fcripta}Ccorum,a qvibus ciimdifceirerimuS)addi(is,qvaein ucram. 
<]vc parccm di((eptari foicnc y omncm rem propofito qvodam fir« 
moprincipio, breviter cxpediemus. 

1 1 L £». Juru Gcntium j-ff. de PmS. ordinem hiftoriar Le- 
gum cxplicabit: qvam in cradacionc dc convcntionibui ucram-' 
qvc paginam facerc omncs loqvuntur Dd. qvi ad cam fcripferunt» 
practcr Accurf Barc. Engvinarius, Duarenus, Forcun. CujacCon- 
nan. CoraLFcrd.Meodoza, alii. Eam fic cxordior. Omnis Con- 
tradusin convcntioncqvadaai fcu pa^ioncfundatus eft,auccum 
hac ad minimum conjun<au$. Convcncionis cnim verbum gcne- 
ralceft, ad omnia pertineni ncgotia, dc qvibus negotiicontra- 
hcnditranfigcndi^vecauflaconfcncium^ qvi in^crfc agunr. iu 



f.ranvfmiaMtf.^.DJe PmH.^^c^ utnullus fic contra^astnulYa ob- 
Jigatio,qvx non habeat in fc conventioncm.ftf/ Eft au tem Con- 
vcntioy fcQqvod idcm valcttPafliOi duorum pluriuaiveinidea 
placitum confcnlus. /. i § i.D.dePa£i. 

IV, Conventio in Norainatam & Innominatam tribuitur. 
Nominatam appcllamuscamf qvar nomen habet proprium. In- 
nominata > qvz nomen non habet. Illi proprium efl , im6 erTca- 
tiam contingit, parcrc obligationem & a<flionem ; huic fijflficif,ut 
tunc obligationem pariat i H cauf^ , idcQ, datio vcl fa(flum,rubfif. 
Itacnim JCtus habetin /.7.^^.£J'i'.l. ^.D dePan. JurisGcn- 
tiuoi convcntioncs qvardam adioncspariunt, qvxdam exceptio- 
aes. Qys pariunt adioncs,in fuo nomine non Rantffed tranfeunt 
in proprium nomen Contradus, ur, Empt. Vend. Loc. Cond. So- 
cict. Commod.Dcpof. &caeteri(imilcs. Sed H inalium contra- 
£lum rcs non tranfeat, fubrittamenciuraiclegahter Arido Ccifo 
rerpondirfeirc obligationem,& hinc nafci civilem obligationcm. 

V. ' Conventioncs,q va: nomen (uim generalc commutant, 
tranfeQntqiin proprium nomenalicujus Concradus, ctiam Con» 
tradusnominati vocari folentjCum Ulp.in y?^V,/.finiat 
eos conventiones non retincntes nomen generaie,red cranfcuntcs 
m rpccialc aliqvod nomcn, paricns obligationem & adionem. 

VI. Conventioncs Innominat2,r. qvz non tranfeunt in certum 
nomen Concra<Su$, vel continent (ynallagma, vcl non continent 
(uti nuda pad^) Qvx fynaiiagma continent,Contra6us Innomi- 
natt vocaotur,&(ingularem qvandam obligationcm pariunt Hos 
Innominatos Contra^ js JCcus in Z.^.^.i. d t. negoiia cne>ait,qvat 
ob caufam , qvae fubef^^ obligationcm pariunt : Urputa, dedi tibi 
rem , uc mihi aliam dares , ut aliqvid faciashoc fynallagma, i«e. 
contradlus e(l, &narcitur civihs obligatio. Suntveroin uoi- 
yerfum qvatuor cauiTs: Do,utdcs. Do,utfacias. Facio,utdes. 
FaciotUt facias. 

V 1 1. Prima caufa facicns , ut negotium nomen Contra^lus 
Innominaci forciatur, c(l, Do,ut des; qvando rem do,ut rem acct- 
piam : & nafciturex hoc concratflu civilis obligacio , a(5l(oq; inde 
defceiideosiprxfcriptis vcrbis appeliacur. Caufa appcllacionts e(}y 
qvia qvando vulgaria atqve ulicata adiQnuainocninadcficiunrs 
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pf«rcrlpn'$ verbls z^lont agendum cd. /a,D. Prdftr. Vtrk. in 
qvam necefrc eft conFugerei qvociens Contradlus exi(lunt> c]vo« 
rum appeliationes nullar jure civiJi prodica? funr. /.^. eod. c6m ea 
fir natura rcrQm^ut plura fint negotia,qvam vocabula,/.^. eod. In 
hac autem a^ione id veniri non u( reddas , qvod acceperis > fcd ut 
damneris mihi , qvanti inccreft meS , de qvo convenit t accipe re; 
vel n meum recipere velim > rcpctatur^ qvod datum cfl , qvafi ob 
rem datumire non fecura. Dc pcrtcuJo fupereft qvzftio t ad qvem 
pertineat in hoccontra<5la ? £t fiqvidem fcyphos tibi dedi > ut Sci- 
chum mihi dares.pericuto meo Stichus erit>tuqj duntaxac culpam 
prarftare debei. /5. f A.Dje Pr^fir, Verb» 

1 1 X. Secunda caufa cft f Do i ut facias ; qvando rem pro 
fa(^odo. AfHnis ha:c videtur contra^ui Loc. Condu^. uti prima 
EmrioniVend. Sed cum inhocpccunia fadum acdimans inter* 
veniar necefle nf,apparet difKrentia,cum hic res pro re detur. Ita- 
qveetiam ex hac caufa peculiaris a^^io nafcirur ; primo civilis, in 
hoc,qvod mca intereftivcl ad repetcndumicondidlio. Scjungenda 
autem hicnocahiiicerfadaJocarifolttatabiis, qvx locarinon fo- 
lent. Si pro fadis locari fulitisrem ddt addu^z adiones compe- 
ti<nr. Idem valeti fi fa(f)um Ht tale^ qvod locari non posftt: (ive 
certum tempus ad je^uni eOt intra qvod 6cri posnt)idq« cum po- 
tainec perficitre nondum pcrfe^a tranneriti five frnitum non fuit) 
tancum temporis confumtum non fit v uc potueric dcbueritqi 
jfieri i runc enim condicf ci poteOtvel pratfcriptis rerbis agi. Ali- 
ter res fe habct ) cijn cibialiqvid dedi , ut tu faceresaiiqvid , tuq; 
fecerist mca autem rcs daca evida (it ; hocenim cafu H fciens 
dedi , dedolO} Hignoransi civilis infa^um iome danda cric 
ad^io. ^*/. 5. $.2. 

IX. Subittertiacaufatqvaeed, Facio^utdes. Exhacnulla 
Cfvilisjtalis fcil. de qva d, §. 2. expofuimus 1 obligatio producitur : 
Sitamen dare ceiraveris^ poftqvam ego feci) dc dolo dabituxi^ 

§.3. 

X. Qyarta caufa e(}| Tacio, utfacias. Uthzcfpecies caufx 
re6eintelligatur,pJura cIFe confideranda , jCtusaitt ne feparanda 
confundantur. Perezempia nimirum rcm clariorem rcdderc co- 
«aturPauIus. Pauli cxcmpla cumPranzkioeloqvar T,dePr^fcr. 
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yith. n.^o.feqq, Primum cfl, fi pacifcar tef um, ut tu a mco ciki>»- 
toreC ;ine cxigas f cgo Romaea cuo alter.im ; ut tu in meQ« 
f go in iolo cuo sdiHccm : Ibi mandatum concratflura eflfc vidctur., 
dum pecunia fine voluntatecceditoris nulla alicnonomine jure 
exigi potetl: vcrikmcum mandacum gratuitum circ drbcac, &cx- 
pcdirifumptibus & impcnfis mandantis /. 13.$. i. b. t. i. 10. §.<f'jf. 
Mand. /.46. § litU 6. D.dc ProturJ.i. CMdnd. hic a. dum utriusq,- 
fadum a d funmam compucatur & compcnfatur , ut cujusq^fado 
omnes qvoq> impcnfa! ultro citroqi cedant , oegotiu fumcibus ex* 
pcdictis cxpediatur,5c dchinc notisHmos mandati ccrminos cgre" 
diatur, aliam cflc naturam bujus ncgotii qvamtnandatiidiccndum 
erjc. Et qvatvqvam JCciis (ibi ipfi objiciacy haut confeqvcns efTc) 
cum aliqvod negocium cgrcditur terminos mandati , id ilatiiB 
fllioloco qvammandati accipicndum clTc^ tum qviamandatura 
cx pa(^o fuam naturam exccderc potci^ , ut 6c cuflodiam prxOesv 
& nonampIiOsqvamdecemincxigcndo impcndas; ti^mqvia hic 
non exccditur natura mandati , poftqvam mutuum ofHcium pras- 
ftaturi & mutuac impcnfae fiunr , qvae podmodo judicio mandatit 
qvod b. F. e(l , compcnfantur , & pro non Fadis habcntur Li.D.de 
C§mfenf. /.4. C. eod. rcfpondet tn. PauiuSf fieri id qvidem pofle, 
radem femper impcnfarum qvancitas fieret, fcd qvoniam hoc non 
fit» fed modo unus cantiiro t modo majorcsqvam aiter impcnfas 
facerefolet, tdcirc6 proptcr dubicationcs in judicio Mandati , 
illud locum )M\itxtx ytxoriendas y cutius enC) ut pr^fcriptis vcrbis 
va^io, qvae qvando propriumnomcn invenirenon poHTumus/. r. 
^r.^./. competic, dccur, qvaeadio Mand«tO'{imiliserit , hoced, 
ilcut a^^ioDC Mandaci Mandatarius ad pracUationem damui ec 
dolo & culpa fua contingentis tenetur Hta & in adtione hac prar- 
fcriptis verbis mucui huju&modidcbicorum exacf^orcs auc aedifica- 
tores ad (imilia in exigcndo & aedificando obligaci erunc-.. ita 
J^ranzk. hunc §. illuflrat y didaq; infuper ad iuperiorcs arciculosf 
qvi vel Emcioni vcl Locacioni limiles funtf extendcnda monec^ 

XI. .]Ctosno(lrosadirenuncixitere(l 1 qvidq,*hi interprc- 
tando affccuti finrfpromenduin. Qvz caufla (icqvod alii Concra- 
£lus Nominaci, alii Innominari dicantur,perfeqvi ante omnia in« 
(lituunt. £t lane ell hxc qvxdio ia iilarum numero , qvx ad nos 
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pf rrmenuEa enim qvac de convcntionibus pratfati fummiqvaii a"b 
a)- orc origine exorfi z^dm^m^^Bdre.deAlhrMi^dcArt.Cotr.tJt^ 
i . j hanc qr jeilioneexcipir,& mera JCtorti commcnta cflc rradif. 
Camvcro hic nimis duriter in JCcos conluJuifTe vtdc^rur ple- 
risqvet cum compertum fir , qvanta Philofophia , caqve non H- 
mulata /. /. fr. ff\ dt^ J. & J. imbuti Jus Civiic cradlaverint Ro- 
mani rhinceil^qvodaiii cxidiment, Nominatis Contradlibus ab 
ipfo Jure Gentium indita efle nomina , dcncgata lunominatis t« 
deo, qvod iiloi communis omnium conrcnfus & approbatio 
tanqvam magisopportUDOs ad commrrciorum ufum receperirr 
host ut nonc]usdem cosnmoditatis, ni(iqvatenu$ juda fubfit cau* 
faj protfusrcjccerit, iniqvum exiftimantcsy exfimplici conven- 
tione ante implementum aliqvcm addringi ad prardandum de 
qvoconvenir« Qyaercntcntiaplacuit Dald. Alcx. Connan. plu» 
tibus. A qvibus tamen Ferdin.Mendoz.4 is,Difp.^o.c> 2, n, max*i 
mopere dilTentic : Neqve enim putandum eire^rcribit, Jus Gen» 
tiumiqvod fumma ratio Naturx cf{, dedifle nomina & obiigatio* 
nem emtioni & rehqvis nominatis eonventionibui) &his,qva^ 
Inoominatas dicimusjdenegafTe, nec fe deprchendere poITeaitT 
^va racione majorem fidem exigac in unis , qvam in aliis , cum in 
utrisqveimplendiseadem Ht zqvitas , & in violando cadcmini'' 
^vicas. Argumentutn Mendozx plenius excqvirur Picb^Cotum, 
J,t*d.A£i. ^.sy.num. /^. dicicqve : Si propter freqventiam cre- 
ferumqve ufum £mr« Vend. (imiiesqve convcntiones Nominatai 
dicuotur, permutatioDemetiamiqvamprifc^ tempora freqven« 
tisfimc celcbraverunc , ut hifloria teftatur , & AriJi.Pol.i.c^i^, 
Etb.j.cs, JCtui /. /. Z>. de Contrdb. Emt, Nominatum Contradutn 
clTei dicendum foret} qvod tamen nemo dixerir* fi JCto in /. /. 
2, D.deRer.Perw.cTcdimus.^acit^gizuT Mendezdd. /. r.^. n. 4. etim 
Hetom. in Trs£i,di Paff, & ad Jus Civile Rom. refercndum e^e 
€enfer,qvicqvid de hac diviiione in Contradus Nomioa(0s & In- 
cominatos qvarritur. Qrod utluculenterintetl'gacur , fciea- 
dum cum iliis fu^ritt Juris Gcntium convenciones qvasdam,- nvx 
freqventiores funti & roaximead ufus humanosnecenariar } civK 
iem obligacionem producere. Harum conveocionum adioncs 
^vi»io^udiciis ^ commcrcii$ fic^eoccs cunc» a Prudcoiibus 



C€rti$ formulis, rolennibmqvc vcrbii comprchcnfai fui/re,por« 
ro notan Jtimi nr ea populus prout vf i(<r, iaflicuf ret t 2. §, De* 
indt 6.D dt Or.Jyr.Eiru igiiur ilUsiqvje in ft^kis olim conrtcbant 
^ponea inAlboPrztorio certas verboru formulas c6rinebanc>gc- 
ncrale nomen amifine, & peculiah fuarum a(flionum nominc 
pellacas cflc, indcqve Nominacas dicflas : Innorninatat ver6,C| V i. 
rum caufa prilcis illrs temporibus adliones nulix compofitae fue- 
runr, qvod minus untacae elTenCi 6c inde in generali conventionis 
nominemanfiffc. Ur aurcm fcrupulum de pcrmutacione inje* 
(\{im removeanr, invencum pccuni* ufum cfFccifTe ajunt, ut pcr- 
mutationts contra<^us czteris validior olim <Sc freqvcntior in de» 
(vetudincm abirct, indcqvc nec a Rom» intcr Nominatas convcn- 
tiones rtcipcretur. Ac ver6 etiam jam apud Grccos lifasqve 
gentes £iw/. Vtitd. Loc.Contl. 6c fimilium nomina,audjtalunc,att- 
tcR. Urbcm conditami haud ncgaverim, refpondet Mendoza , 
ultra generaic nomen eis convcntionibus aliud fuiflc, (cdiliud 
aflfero, ccrcas, prarfcripcas, folcnncsqve & nominacas a(fliones m 
iis cantummodo apud Rom. admilTas ; unde & illae Nominatc 
conventionesappcllataciunc. Reccnfuifcrc fententias Dd. qvj 
longius pracprimisqvc fubtilitcr rem arcefTcre ab iniciis vili funt: 
nam ucalii prolixas commencationes fugiunc, ita & hujus qvae- 
ftionisfaciuntcompendia: Wefemh^ Dn. Srravi/u, TreutL EkMt, 
&nmilei) inde hujus divifionis caufam rcpetendam elTe.perht* 
benc, qvia nacurS rcrum conditum etl, ut piura ijntncgocia,qvain 
voc3buIa,/«^.D. ^yfr. wr^. hinc adeo evenireyuccefrantibus 
proditisdc vulgaribus contradlibus, non appareat , qvomodo re- 
dtgi ad ordinem contra^uum nominatorum qvcant> eoHeri^uc 
ad innominatos fit recurrcndum. 

XII. Ex his incclligitur pcr definitionem nunc cognofcen- 
dum e(fe»qvid contraAus innominati (inr, in qvorum originccm 
hadenus inqvifivimus* Oabimusautem primas definiendi par» 
tes D. Frjnzl^ /. de Prj/cr. Ferh.n, t-feqtf. qvi,ut prac caeteris omni- 
bus ia hac materia ingenium oftenderf yoluit, ica eciimimpri- 
m\% qvid prarftiterit > videndum. Finit is Contradlum Innomi« 
natum, qvod fit ob rem datio cx conventione dcfcendent, & prp- 
f rio oomine carens, Qv^6 iiaec de^inicio percipi posfir; multa in 
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ant^eefTumnotanda fuggerif. AIiucIcflcai'f,obrcm djf^ ,aliiid 
contrahcrct vcJ contradlum innominatum ceiebrarc. Ob rem 
darc, cfle, gencraliter rcm dare, ut aJia (eqvatur; Contralierc, cf- 
fcpropric.prxvia conventionc ad dandum vcl faciendum uitr» 
fc obligare * /. /^. D,d.y.S.iL ex contradu ob rcm darc i ex convcn- 
tione uIcr6citroq;darcvcJ facerc. Obrem dare porro gencrili- 
usefrc,dc magis faifli i ad ]us Naturzfpe^anstqvo omniafunc 
communia t didin^io dominiorum nulla : contraherc fpeciali* 
uieffetiSc magisad Jus Gctit.refetn.i. fenuif.D. de Pr£fcr,f^erl>.qv6 
& didrndio domioiorum introdu<^a cd , Sc confecutae conven- 
tioncs, qvibus qvaqvcde rc permutanda intcrhominesagi poffer* 
Tum ncccnec/Ie, dilFcrit , cum innominatl contradlus contra(5li- 
bus tccenfeantur, utconventio hjc praeceffcrit, qvo itadiffercn- 
tia fpcciHca iaveniatur inter contradus innominacos , 6c nudam 
ob rem dacioncm. QyxiUti qvoad ex natura rei progreflused 
Autor , colecari qveunc, fic tamen comparaca func , uc bona occa* 
fioftt mentera cjiisaliundc interprctando adjuvare. Qyand© 
enim ait, obrem daremagisfa<5ti cflc & adjus^acurac fpccflans, 
qvo omnia func communiat hacc fenccntia eo accipienda efl, noa 
ut fimpltciter communionem rerum nacuraliterqvc «dmitten- 
dam c(]*e flatuamus , fed qvod vel ab initio Hnt communia, ante<' 
- qvamab aiio occupencur» vel qvod etiam pofl occupacionem 
i^vaedam commuRia maneant ,<Sc omnibusex atqvo iiberc ufur- 
panda expofita finr. yid. ipfe D. Frdnzk, t. Comm. Divid.n^s-^S''* 
Genef.c Lv.2i»cj.difl.S'C.y p.dtfl.i.pcthincnamqrc commu- 
nioncra non omnc tollitur dominium , fiqvidem ante bonorum 
diftin<ftionemdominium eft facultas juftautendi recommuni; 
CivCtUiGrof.d.J^^B.^PJ.i.c^.n.J, loqyitur: Ufus univerfali» 
Juriserattum vice proprictatis, Alioqvin cnim cum Philofo- 
pho Pii, t, c, 2, 3, & /. /. Jus Naturalc pocius in Civitatc qvacre- 
mus^ubi ex jufto diftribucivo dominiarerum jamdiftin(fla funt. 
Qvod camcn icerum eo iQcelligimus, uc diftribucio poftcsfionufn 
non coliac omncm communionera vel ufu ralem» Arift. 2. 
ibii PdTApbraftes pMl- Dn,Fcid.El, Jur, Un.parf. 4- m,f.Jf' 4- 
cacero Franrkii fenccntiac adjicimus, ob rera dacioncm noo ex- 
cludcre convcntioncni aliqvam p qvippc qvara «d omnia 
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de qvibus negotii contrahendi eranfigcndiqvccaufa confentiunr, 
<|vi inier fc aguntipcrtin^rc, tTLUgey,^.^,DM*Ta^. adftruximus. 
Faciic intcrim largimur « dacioncm ob rcm roagis fadi efle, (i ver* 
baco interprecens , dationem ob rcm potius rerpiccre ad datio- 
ncm vel f-adamiC)vam adconfenfum. Nonr cnim (olum con* 
icnfum parcre obligacionem fcd & dationcdQ vel Fadlure intcrve* 
niredcbcrc, facilcnobis pcrfvadec /. 2. f.iie R» Perm. ahi 6t 
pcrmutarioncicontravflu innominacojcnbituri cam cx rc cradita 
ioitium obl gationi przbcre. /«xf^. /,t.$, 2.rcr^. Aliofjvifi rcs 
nondum tradita&c. D.Siruv. ExereiU ij. tb. f . cum vctcribai 
JCtis de&nit, qvod Hnt convcntiones , qvx in aiiud nomen, feu 
formam ccrcam concra^us non tranfeunt, propter caufam ca* 
inen,qvic ipfivfubcrtya^^ioncm civil m pariunr. Vel : Qyod finc 
convcn(ioncs»qvibus vafia 3c indcHnica negotia celcbrancur , & 
prac(^ito qvodam, atcerad prcdandum id , deqvo convcnit >rur> 
fus obligatur : c#«/. D. Tsbor Ipr. Elem.p.j./e£i. 4- th. ly. Bkc* Atii\ 
fiS. 4. tb. 16. Habw. in 7^t\ K^eftmb. iit. de Frdfc. verb. Con- 
cradum Innominatum convcncionem cdeait, qvzhabct caufam 
finc nomine, ic. fpccifico fcu confVicutivOi utloqvuntur. yuUej. 
in Ipr, R. l.t. C.41. tradit cHe ncgocia , qvac ex Jure Civili nulluin 
noinen habcnt ccrcum, habenc tamen negotium civile ,ciiju& for« 
ma gcncralts c(l, nec ccrtis iimitibus dcHnira. Hic videri cui* 
qvam poir^rr , per hanc definitionem , negofia non fatis difccrni: 
Siqvidcm qvzdam horum ideo Contrad^ibus innominatis annu* 
merantur, qvia inccrtum ac dubium c(l , qvis Cuntra^us (It > cle* 
bratus, qvxdam autem ob eam caufam , qvia non omncs convcn- 
tiones gcneratim fumtx ad certa deHnita negotia , propter (ui 
ucilitarem ad adioncs producendac confirmata , pcr naturam re« 
rum redigi po^Tunc , qva plura funt negotia ,qvam vocabula. Dt« 
fcr:nien hoc igitur probc notandum,qvod criam elegarrr nocavit 
Struv.Exer€.2j.n.2.Petr,Olierm.Difp,$o^CoU.Cot.ibef. 6.0n\T\t% tan- 
dem DJ. diverHs verbis rem eandem eiprimere vidcasi Mulruni 
ioliJi eorum fcntentiis incffc, uti vcrume(l,ita mulcum ctian 
corundcm autoricati tribucndum non difiiicmur. 
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XIII. Ez bis definittonibus illud deduci po/Te putant.ref 
interventum ad hos concra^^us eorumqve naturam rcqviri. 
Texcum ailegant /. /. g. 2. verbis« pcrmtitatlo ex re tradita ini- 
vumobUgaiioniprxbct.^.i/eT^Perm.&^l. 6,C. eod. ubi rebus 
certis rraditis, fi convcntioni non pareaturi adlioncm pra:rcripti.s 
vcrbis dandam • ex juris autoritate Impp. relcribunt. Idud ica- 
qv« pro cerio habentTfolum confenTum in his concracflibus non 
parerc obiigationemf fed dationcm vel fa(flumab uno reqvirituc 
alcerum qvis habcat obligatum : iSc hanc caufam eHeiqvod hi 
Concradlus nonfVare in fuo nominc» (ed caulam haberedicantur. 
l.7.%.2,de Pa£f^ 'B*cb6v.ad^'efemb.ii. t. Habn.dd eund. n. /.Suncta- 
mcn qviJam, inter qvos Mdftertiiu eft , qvi propter / y. §. ^.f. dt 
Cond. CMuft ddtdi^c. Contradluslnoommatos ctiam ante uiiam 
dacionem.aut fadlum foioronvencionis jure obiigationem civ. 
iparere aflruit. /. /. dub.jy. de Jujh ^ L. Rom. Jedcum EkboUi judi- 
tio t.de P.V^n. 2.^.264. Leges pro fua allcrcjone aflruenda ni- 
.mium corqvrat, 6c ab//4^;i. efnd.t.n^i.^^iiszd reponeiiduai 
fuppeditecuri dc eo non muicum iaborabimus. SufHcic pleros- 
qvecQflfentire, naturam& formam contraduum Innominato- 
rumin co conGl^ere, qvod conveniac incerduos dedando ve| 
faciendo ita, ut cum nominatus Contra<3us,qvi ad certum qvod- 
dam objetflum , & definitum contrahendi modum e(l dccermi- 
natus, non fubfit, is, qvi dedic vel fccit, aiterum fibi obliget ad vi- 
cisfim aliqvid , qvodcunqve placuerit , prsrftandum. /. 7. §./. 
Pd^. l. /. §. 2. Verb. ex retrdditd £f r. de R,P. Strup.Exere, Jj.tbjo, 
Apparet igitur,in Contradlibus Innominatis, ut obligatio nafca- 
tur, reqviri rci intcrventum, feu ut Ulp. loqvitur , uc fubfit caufa 
l. 7. §. /. ut Pdului , traditionem rei /. /. §. /. de R. P, uti JCti ex- 
plicanr, exalierutr^ parte iinplementum. 

X I V. Confeqvens igitur qvacftio eft., an antc implemcn- 
tum 1 & readhucintegrl aliqva ez innominatis conventiosibus 
obligatio nafcatur ? Et naturalem qvidem etiam antc imple* 
mcntum nafci Accurf. docet ad l.Petens.27. C.dePail, cujus Icn- 
tentia communicera Dd.approbacur,confirmariqve poffeputanc 
ez/. f. de P. V. verb. €f binc nafci civilem obIigationcm;qvibu$ 
verbis infcrr i cxiftiniant, antca naturalem nacam c/Tc facere 
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huc cxprcsCi^^t ver^d^. l.y.pr.JuriiCjentium convtntUnes nv^dam 
exccptioner» pitriHjss : qvorum vini c6 cxponunt t naturalcm ob- 
Jig4tionem naraoi fume , cum ab ea exceptio producatur, qv« 
JurijNjruralisccnfctur. contrdin dJ.petens ^ ncnaturalem 
<;vi<jcm obl gationem antc implcmcntum nafci dcfcndir. Bdl' 
dtim icqvuntur Mjrtin, Af JHter.Berenger: ferridnd. MinchatM^dt' 
iii. Argumentapro inftituto fuo hacc atfcrt: C\ pcrmutatio cx re 
tradiia initfum pratbetobl guioni/. K^.it, Emtio verk. Pcrmufa- 
tio ^intm, de Rcr, Perm.verimm GBLI^ATiONl non folum «ic 
civili> fcd etiam de naturaii accipiendumc{]c. Item: (ieonvea- 
tioncs innominacx conditionalcs fantt ut exearum conccprio- 
AC confiaci anie impJcmcr.tum necnaturaJcni obI>gatfonem pro- 
duccrc qvcunr,cx rcgula /. cfindi/iond/esf^, /. cedere diem^ 2i^, it 
K« S. ncc illud prxtcreundum : qvoniam paeiiitia:<a unius ab hii- 
juiYDodi contra<^u rccedi poteft, l,fi pecumdm f.verb. fcd Jiceat 
panitere. Dc Coud. caufa dara &c. £rgo natitralis obHgaiio an- 
te nata non fuit, cjvoniam (i nata cOtft , mutuus contenfus ad eam 
difiolvcndam cffct ncceirarius, ex /.m^i7/4ijw;?4/'«rir/c de J(, J. 
/. jlf Emtione sg. l. Sticbum j?r.§. naturdlu D*de /o/ut,?ix:crci isiqvi 
cx partc fua aiiqvid przftitiflcc , naturali ratione impedicnte rc» 
pctcrc non poflcr/. nd/urj/ieer ij. D.de Ci>»d, Indek» £x qvibus ra- 
tionibus nccjure Canon. m Innom. Convcnt. ante implfmcn- 
tum obligarf()ncm nakidocct idcm BaUmini, cumtjvi^n» ij.C* 
dejsr.j^ fa£i. ignor, Ad hacc argumcnra rrponuntrqvi prioris 
icntcnria: 1)J. adbzrenr, parum ea po/Tc ad fubvcrtendufn immo« 
tum Juris principium.Ad /^. /.§.//. £m/. ferb.Pcrm, tdmdc civiJi 
obligationc cfHcacem ad agendum adioncm panente, qv« fub- 
rnlente caufa^implcinctacx aJterutra partc fccuto,oritur« inteili* 
gendacfrcdicuni:arguere id vocem OBLIGATIO: qv»m dc po« 
tiori & fic dc civili capicndara (^iW arg. i, i. §, Qvi io pcrpeta- 
utnjf,fi.ig peQ.i Ewphp.pet. conftare, iiccobligaiioncm natura- 
icm propriedbligationcm cffcnotante *Tdrijdor. P,t. Rer, ^vo» 
tid. r, w. /5. 3 p p r o b n re id i nfu p cr d e fi n i r i on cm o b I iga t ion i s , ^r. 
J.de Obl d Jhjim. prppofiram. Accedere conJenfum ipfius JCti 
jn e.l,verb,alio^vi». In ea cum ababfurdo fic ratiocinari : Qvod* 
iianictrMditionctaoxiretur obiigacio ^ audo confcnfu caoi con-. 
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Aitui v!icerefnus , qvod camen e(l ibfurdatn : de Civili ergo loqvi 
PauiurriTcOm de nacurali non abfurdum,rcd rcgulare Cit , eam nu- 
do qvoqve confcnfu conAitui « qvi arqvitace fubnizus fufficieos e(l 
ad naiuralis nbligationic ortum LhD.de Confl.Ptcun.i.SiUbum 95^. 
§. naturslii D. defolut. i. cur smpliut 85. $. // nMtura dtbet de R. /. 
F.'ilium & /ccundum trgumentum Baldi elTe contenduoc > ncc 
c.)im verumvconccptiones in lonom. Convenr. in vim Conditio- 
nis fieri;contrarium probare l,\.%.\.D.de Cond.cJu/4 ddta £f c» t. nd-^ 
turaiii, ^rpr.Cf ^^.feqq. de Prdfcr. verb. ubi difertc traderc Menefen 
ajunt, Scjntceum/frr/w/Contradum Innominatum noneflc,ex 
qvo condicio a^ui adjiciatur. Diflingvcndum tamen hic moncnt 
M jdum a condicione ; Cumq; innominacz convcntiones non in 
vim conditionis , fcd in vim modi concipiantur, obligationis nl* 
turalis ortuimpediri non ^o(Cc dicunt i.cum 4O eo ^ude Contr.Smf» 
Ut ad certium arguraencum rcfpondcri posfity obligarionemna- 
turalcm {Impliccm ab reipc^iv^ fccernunt: In fimplici obliga» 
tionclocum habere dicenccs, ne posfitqvis repctcrcid, qvod pct 
nnt.iraicm obligatioffcm pracccdcntem folutum eft, qvia vercde* 
bJium eft,/. indiem loJ n4turAlueri\. deCond.lndtlf, Qyod fi au- 
tem ohligationonfimplcxfir , fcd rcfpe<3iva ob implendam cau- 
fam afiqvam dc futiJTO,dicant,eum,qvi implcvit fi fa^um tale fif, 
qvod rcpeti posfic, repcccrc pofle > non qvidcm esc capite condi- 
^lionistndebiti, kdcxco, qvodanteqvam adverfariusimplcar» 
pcrmiflum eft pocnirere. d. i. p pecunismt verb. fidcttm liceat poc» 
iiitcre;fincJncommodotamcn advcrrarii. t/rr^.fr/)7fortc tua inter* 
^tf,de Cdnd. Cdufd d:ttd ^c. 

XV. Rcftar , ut qvx adio cx his Concrad. Innom. coittpe* 
tar, perfrqvamur. ?rd[cfiptiiveritkzzvoz^im. Parumincere(^s 
got adremfactt, an perfcriptis vcrbiscum //<7rom. Icgcreroalis. 
Hancex duplici fonte oriri }i%bn. b.t, tradit, i. a^6fjLd\u(i ob pr«- 
babiledubium , qvandolubcflqvidcmncgotium ccrtum nonieti 
habcns fcd dubiratur,ad qvam fpecicm nominatorum contra£^ti« 
tim rcfcrri debcat , eJtindeqi iilud coilOcatur interContradai In* 
nominacos /. i. de P.J^. 2. Ordinaric cx Contra^^u Innominato» 
Hatc imbigiiiras proptcred asfignanda fuit, ottoileretur dubium, 
^varca^Aiaiatoiiaa^iQ prsfcripcis veibisappeliatur. Qvamob- 
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€«m ver6 hoc nomineveniat,varie D6. loqvuntur. IFrft/ih.putA-t^ . 
eam ita vocari « qvia non ad certam aliqvam formam accommo- 
dari potc{V,cum ipfa ncgotiajunde oricur , (Int v^ria & ince rta^id* 
coqi przfcriptts verbis in fa(5lum qvodlibet a Pra:tore informetur. 
Sed hzc defcriptio fortc ad primam OgniHcationem ezplicandara 
percinebir, uti & illa, qvando ita vocari dicituri qvia dciiciente a- 
dione vulgari, velcum proprium nomen invenire non ponumust 
ipfum geflum defcribitur, &verbaipra in ipfum faiflum concipi* 
untur, qvo ita Prztori dcfcripto , ipfe ead^m verba olim Judici 
przfcribebat i unde przfcripcis verbis /.i. iV. io fauSum, & in fa^ 
dum Civilis dicitur. Mclius atcingere fcopum illa videturi cum 
"^hoc nomeninvcnifTememorarur propterca, qvia proponcbacuc 
Conventio, h. e. negotium celehrncum) uti geflum erat,dc pofie^ 
ex verbis iilis przfcriptis in fadum agcbacur : idcoqve przicripcts 
verbis remdemon(lrabachzca£lio, & eademonf^racio vice na- 
minis fungcbacur, qva caret. Dujr.ad i.y-jf. de Pa£i. Don. dt Pr4r 
fcr, Verb, f.zi.». i. Vinn. §.r. d. Loc. Cond. Vocatur przccrca civi- 
Jis , qvia jure civili inccrprecacione Prudentum /.7. §.2. de Pa^. /.5. 
$.1. de P, V. eft prodita. Habn.ad if"efenb, h.t, n.u Defcribi poceft 
J^dio perfonalis ex concradu innom. diredd dcfcendeni , civiii^^ 
ilri(^i)uris,compecensad concra<5^um ex fide piacicijropiendum., 
vel ad pEzdandum id qvod incere(lJEX'^tf/r.4^ b.e.na. Qvzri circa 
eam a Dd.folec, an inomnibus caljbus (lri(fli,jurisnc: &excipi* 
uncur articuiiiPo uc des, feu qvando ex permucacione Sc de 
zftimaco agitur. §. zg. Infi, de A^, ,ulii Impcracor pofl hzc vcrba, 
PRXiSCRll^TIS VERBIS: ftatim fubjungicj QVyE DE i£STI. 
IvlATO dcc. uc innuat parcicuia QViE , non omncm adionem 
|)rzfcriptis verbis efle acflionem bonz fidei , fed duas has tancumt 
cum ferme appareant, eflc fpecies venditionis li-ff. De JEfiimatw, 
J,u de Rer, Perm, Qvo ipfo inteliigi poteft, non Imp. arbitrio a- 
4flionesaiiase(re bonzfidei, aliasllridi juris, fedqviaearum natu- 
.ra ita fert : Nec enim Imp. rerum naturas vuit immutare , iicec il» 
Jarum efFcdusimpcdireposfit. 4^^. %,x.lnflMUfuc. l.un.C.de Ufuc. 
transform. §.2. Infl. de Ufufr.Baccbov. tr, de A3*DiJf>.6. tb.%. Czte- 
Tum qvoad hoc, dubium oricur,qv6d hzc a(flio compctat ad prae- 
ftandumid, qvodintcrcftf cum tamen inobiigationibus dandi 
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prarcfsc res , tjusqve dominium tradi & transfcrri debeat, tf^^ffi 
de Vcrb. Oblig. Sedrcfp. Hdhn.inNot, b t. in his Contradlibus hoc 
fpecialecne, feuareguiis juriscommunis & cercarum obligatio- 
nuradandi natura recetrum FuifTe. Keciilud prztermittendun 
eO, an hzc afHio cumaliis civilibus &ordinariis a(5lionibus con- 
cnrrere posfit ? j^f/ei»/»./i>. r.^''^ ait , affertq; argumcnta. Rc*^ 
ftWxtW ckmhtcium EkbtU.Comm.adPdnd. b.t. ejusq; rationef 
diluit, legcndo rcftigia D.Habn. adV^efcn.b. d.l. n.f. Qvanqvam 
lubcntcs fateamur, ^r/lr/w^. inmuftis, ubicorrigitur, conciliari 
poflc, fi ipfius,PrafcepforisGermaniac,honori vclificari vclimusr 
Nec r>pticendum fortc fuerit, cos, q?i cx ejus Commcnrariis fapc* 
redidiccrunt, lucubrationnm Illius nullam faccremcncioncmf 
qvo vix a crimine plagii immunesfunf. 

XVI. Vcrliendum nuntf ad fpccies Conlfa<3uum Innomi-' 
natorum, qvos Rrgulafcs cum Dd.^ppellabimus, ne forte cx aef^t^ 
matorio & permutaiione, ( fi qvidcm cos feqvimury qvi eam ab 
arciculo Do ur des, diverfam rton faciuni) obfcufitasfuperfir, fuf- 
ficcre illas ad Contra^uum Innominatorum fpccies accurat^ re*' 
cenfcndas , PadiUa in Vdr'. h. t. l. 5. aftruit : cum Padilla rationenl 
reddcs : Qvia res & fafJa non amplius qvatuor modis inter homi- 
ncs commutaripoflunr, hincefli,qvod qvatHof fpecies fcu articu^ 
li contrad^uum Innom. oriantur: Dout dcs; Do uc facias j Facicr 
ut des \ Facio ut facias. 

XVII. be articulo Do ut Jes prfma Cura elf , ut dilpic»<-» 
rr>us, an a permutationc differac. Anten.de PadtQ.in l.<,%.i.b.n.^* 
Zoej.eod.n.^. nuHum difcrimen agnofcit. Calculumadjicit FranZm 
».14. h. modd ex hypoth' fi ejus notemas,confenfum pracvium ad 
dationem reqviri , fi dcbeat cum permuratione paria facere , cuni 
alioqvin eciam nuda ob rem dacio cfle posfit. Qvi eandem faciunc 
cum articulo Do ut dcs, nituncur4r^«we»/^^./.5.§.r. ubiqvodim 
fronte JCtu4 dh^rzt permutationcm, in fincait cflc articuluai 
Do ut des. Qvam interprctationem fi recipias, illoflrare poterrfl 
autoriratc rdconii 4 rscunM bonjc frugis Autoris, qvi /.i. Nov.Df* 
tUfdt^iy. Num. 6. p. 36. ita fcribit : Noncnim pcrmutatio efl fpe- 
cies, fedefldunraiar g^nus : 4^/4^. 17.4. cx cujus fonte poftc^ foa 
hiuferunt Dfr,fr4mk*& EkboU. liccc Vacooii aoauac omiflo.De« 
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finiunt in Koc fpcclfico fignJficatu pcrmutatloncm iive Artlc, Do 
ucdcst cflTe cootradlum innominatum , qvo rcspropria nvcjure 
dominii > nvealius juris in rct ad eum finem datur, ut aliares pro- 
pria vicisfim ab accipienLcdanda 6t, arg.i\.pr. ^ §.i. dcR.P. d.l.^, 
%,i.JeP.y. Aliivolunt, ut-qvafi in claHe qvadamPorphyriant 
permucatio vicesgeneris obeat, drg.l.\.deR,P, cujusfpecies (int 
Arc. Do ut destDo ut facias,Facio ut des.Facio ut facias. coc. /.5. de 
P, y. In divcrfam plane fcntcnciam cunt ITefemb. b.t, n.\o. Cafft. 
Manz, Comm,In/i.^.i%. deAil n.n. Treatl.r»l.\. DiJp.^o.S^.jJu.f, 
Ainton.Fdb.6.Conjei}.<^. exif}imancesicudi6rerrc, qvodin pcrmu- 
tacione fpecies cum rpecie,in Articylo Do ut des gcnus cum gcne- 
re commutccur. Qvod tameo rurfus prius recitacam fentcntiam 
tenentcs refucanCy tum qvod genus proprie cradi neqveat) cum 
qvod Do uc deS) uc & pcrmutacio rerum cam gcncris qvam fpeciei 
(xUper /.5. de Prdfc, V. l.i.pr, ^ §.i. de ContrAb. Emt. i.i. pr^ 
i.ffi /. ^ 7. C, de Reri Perm, 

XVIII. Qyomodo ab Emt. Vend. difFcrat fpccics Do ut 
des I qvam)UC recenfuimus , eandem cum permucatione conftitUr 
unt) tradendum nunc ex loterpp. ed. Admodiim enim vicioarvi* 
detur Emt. Vend. /.5. %.i.dc P.V. & camen fcparata & propria Coa- 
tra^us Innomioati fpccies habctur, §. it.precitim lnfl.de Bmt.Vend, 
PlSerreautem cenfent in eo, qvod in ArticuIoDoutdeS} feu ia 
Fermutatione res propria qvzlibet^ qvz e(l in commercio,decurp 
ptobremdatam velpro re illa teneacur accipiens vicisfim rem« 
de qva convenerit,qvamlibet dare,/./. D. de Rer.Perm. in Emtione 
Vend. pro re pecunia rcqviratur,^./. $.z. fed qyid fi pecuniadccur^ 
ut merxdetur autcontra? Gravishic contentioed inter/.^. $.r, 
k, t, & Lfin. de Cond. CMtifadatM^c, Incerpretcs liorribiicm cani 
dDtimoniam vocant.Io utraqve Lcge de hac fadi fpccie tradaturf 
Dedi tibi pecuniam utrem v.g. Stichum dares. Ce/fmin d.l. ultm 
ncgatnegocium illud pro Emr. Vend.habcadum. Pdulo^muo 
Vcnd. habccur $. i. bU. Frdnzk. uc componac has litcs , ex princt* 
pio fuo propofico,qvid refpondendum»decernit. Utrumq; ]Ccuai 
rcdeloqvi ait, Celfum,ubiconventio nulla przcesncPaulumiubi 
przcesfit. lllo cafu Emt.Vendicionem qon elTc , elfe auccm poQe- 
^iori* Alii diHindioQC rcm explicare aituntur > aut eaim iaqviunCf 
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initto convcnlt dt re ccftt,pro ccf to pretio tradenda, &cfl Emt'o 
Vend. /.5.§j. auttaliscoovcntio non przcfsfir , fcd altcr demura 
accipicndo pecuniam obligatur ad rem vicisfim dsndam > & c(l 
Pcrmucatiofcu Contra(J^.Innom. Doutdes. d.l. fin.Struv.Exer' 
eh. 25. «K^. At qvid reponetur /. i. §.j. D. de PaSf. omncm contra- 
^um in aliqva conventione fundatum eifc ? alii clavcci analyfcos 
dubii in vcrbo pecumdm d.l,^.%, r. qvacrunt: Qvar fi pro prccio 
fumatur,Emtio concracfla tziz dM^,%.u%.i.Infi.de Emt.Vend.S\ vcro 
pecuniam pro qvantitarc vcl corporc,uti Joqvuntur^accipias /.94. 
%.\.D.de J(;/<r/.pcrmutatio hoc ncgotiu erit, qva; conciliatib cx illis 
duabus legibus Huit. ^./5.^.1. cnim dicitur, qyod,fi pecunia pro re 
accipienda fic data , Emtio fit_«) ubi pecuniam oportet confi- 
fterc in prccio d, §. 2. Inflit, de Emt. citrn vero d, l fm. D, d, Cond, 
CaufsdAt^ ^ c, idcm cafus qvi ^./.5. §.i. tradlctur, aliud verd ibi fic 
przdicatumf nempc non cHc emtionem) fcd obligationcm natami 
ex re data rc non recutli id cd, articulum Do ut dcs* neccne efl', uc 
d,l.fin. pccunia fumatur pro qvantitatC) qvod aptc qvadrac in pcr- 
mucationem (pccificc fumtam. 

XIX. Obligatio<Sca(flioexhacfpeciedefceodense(ltaIi*Sf 
ia qva id venitinon ut rcdda«)qvod accepcris, (ed iit damneris mi- 
hi,qvanti intcrcft mea, illud dc qvo convcnit accipere. /.5. §.r. bic. 
Hoc loco illud monendum , cctcros fere JCtos omncs recitatio- 
ne horum verbonim contcntos , unum autem Frtflzkiumeorum 
ctiam rationcs reddcre voIuiHTe. Ut reddat,ita diffcrit. Qyta omnis 
contradus coovcQtionem qvandam continet, «Scproinde etiaoi 
contraduslnnominati, fi conventio ilJa aliqvid fpcciale operari 
dcbet I oportet ccrte aliqvid aliud, qvam repcticioncm rei opera- 
ri. Rcpctitio cnim nuda tuncconceditur, qvando obrcmgene- 
ralitcr dcdi , nulU praeccdente conventionc. Scd qvia ob rem da- 
tio genus qvoddam contra<5^uum eft t & illius naturam omnibus 
contra<Slibus , tanqvam fpccicbus incl|c nece(fe eO; bojus vcrd cft 
nuda rcpctitio : inde effe, ait,qvod JCtus dicat, liberum mihi cdef 
ii a^ione ad id q vod intered , nolim uti , uc condicere rem meam 
posfim,caufa cx altcrius parte non fecutS. Prxter banc ad interes- 
lib a(5liooem, datur & ilJud ei, qvi rem fuam dedit,jadicium, ut ad- 
Tcrlatius vieisfim rem craderc debcat. ^./.5. §. i. &; qvidem rem ft- 
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mm 5cincorruptJm/. ^^Kf.C^deRer* Perit/. irao liber'im cft t 
rciD dftam condictionercpcrcrcr/Y./. jf./. /./•;/). deL Cjttr.t 

' XX. SapcrcfV utcafum /./.§ /. adjcilum cxpcndamus. Si 
Scyphos tibi dcd^ ut mihi Stichum daresv cujus pcriculo Stichuf 
cfit? vidctur ad illum: pcrcinctCiqvt Scichumnon dcdrttcum in« 
dub rat i juris Hc , rcm fuo doraino pcrirc, l.g. C.de Pign, A^* 
L.ulr.D.de [Gtfdi^' Cdufi dttA.'(^c, Air aucom JCcus » cfle pc- 
ricufo ejus qvi fcyphos dcdit» Ur harc cxpcdiantur Corsf. 2, 
A/i/Vf//^. puratfcmpcr obtincrcurpericulum fit cjus qvi dcdiCf 
proptcr l.ulr.D.deCondXAufa d4ta(^e, tcxturti autcmi>r/.f $ t.f» 
hic > ita intcrprctandum 1 cflc qvidcm mco pcriculo, ut rcm noa 
pctjm,non,uc datam amictam : id ciV uc accipicns fcyphoslibc^ 
rctur qvidcm przf^ationc intcricus,non tamcn accrpti rcflifucni* 
di ncccsfiiatc,qvia iu </./ j.§.f-ctfi diftindiac obligationcs non finr. 
fcd una tantum &c unus contra^us^ duplcx tamen fic a^io « ubi 
afc«ra ad complc.ndum , altera ad di-nfotvcndum contradlum 
£orD perit. frjtjzk, cnm Hor/etjfadd.l.j. dkit , rciflc Ceifum inU 
etle. dlTerrrc,pcricuIum 6c cdmmodum>in ob rcm dationc, aintc« 
qvam ab altcra parcc vicisfim datum fif,nulium rransfcrri : rctfli 
qvoqvc Paulum in diverfa fpccie pcrmutacicnis artercre, hoc !• 
pfo in cafu pcriculum-in danicm cranfire , &cundcm intcrprc- 
racionc juris pro domino habcri ^modo obfcrvcntur ca $ qvx de 
ob rem dationc>in qva nulfa przccsfic convcniio t & dc contra' 
^ibus.ubi convcncio prarccsfir» di<fla funr. Force & apparcnf 
frontc primd hzc difcordia ex/ /./. §. 1. (^ d.l.fin. concorsficri 
poteO, fi prafupponatur C3f tb.tS.^^^oncm praelcripcis vcrbis as- 
(imtlari adlioni cx £mpto,& qvi dedic fcyphos > inftar cmtoril 
clfe.qvi vcro illos acc-cpir,pro vcndicorc habcri , qvafi vcndidc-- 
rii Stichum ,(cd nondum craJidcrir;jam ponactjr> cmtoris pcri« 
culum efrr,etfi rcs nondum fit tradita §.^.tn/i,dtErnt.Cot\6\Qi\o* 
ncm V. rlla ob caufam datiafhniratcm haberc cum condt£lione 
cx mutuo^qvaliccc res mt5tuacapericrir,non extingviruf : ac ita 
pcria lum effe ipfius accipicntis Tcyphos dtcemus cx d.I. fin. 

XXr, Hic func qvac circa primam fpccicm dilccpcare fo- 
ieot Dd. Sccundus irciculus cA Do ut facias* Cum hatc vicina 
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locaf» Condu^.deprehend^turfprimumomnlum de.diTcrimi- 
ne inveniendoifoiicitirunt. JCtusdicfi fsL&um locari folituni 
fitj& pro eo pecQoia deiur, Loc. ConduClionem cfl>,fi resihunc 
contr3(f^. Innominarum Do uc facias. Intcrpp. addunr» 
differrc tum rationc modi contrahendi , cum Loc. Conduftio 
folo conrcnfu , Do ut facias « rei intervcntu conrrahatur .* tuoi 
rationc ret ; qvia in locacione condudl. merces in pecunia nu- 
merarai in do utfacias « in qvavis rc alia confiOerc poffic /./.$.1. 

' tiim rationefadi, : cumiocario non in qvolibet fa(flo fcd 
qvod locari folitum fic, pona;ur, Exemplum eft in labcre Pro- 
fefl'orum,Advocatorura , qvi tam nobilis in Rcbusp. fempera- 
ftimarus fuir,ut omncnp locationem afpernaretur ; nifi qfidana 
fint & effc velint » qvi inflar agyrtarum propudiosc locant ope- 
rasj Cbi ipiis confcii,ilIas nih»l prodclTe. Donfll. 4. Tr.deV,v/Qn' 
jac* adl. 7. dePa^, Stfuv^Exercit,2^, th,2^, Franzkius & hoc ad- 
.ducit>q7od licet 5c fa<fVum Ht locan folitum , 5: pecunia pro co 
.detur,it tamen non ex convcntione^pravia , fcd fa<flum feqventc 
detur,non pro loc. Condu^lioncTcd Contr. Innominato. Do ut 
facias haberi dcbeat. /. i^. ^/r./. /^. §.w/r. it Ptgf- § /• Infi' Loc, 
Cond. Si itaqve res data fit, fi flt fadlum qvod locnri folrat y nec 
fccrro.duplcx hica<fvio nafcirur ; una cx Contra^flu & dircft^ 
ad contraflum implcndum,id eftia^tioPracfcripr. vcrb. altera ad 
idi qvod datum efl , repetendum, ^./.j.§.^. w. J2.^/V, 
tVefcmb.bie.(^ Habn, ad cNm. Treutt. tod.(^ ad eum Baccbov. Et 
id qvidem omncs eipeditum cfTc dicunt » ubi qvis rcm fuam dc- 
dit,&accipienii$ fccitTubcflcautcm difficaitaccm , fi rcs aliena 
data fuerit, & pofle^ evi<^a ; v.g. dcdi cibi ferviim , ut tuum fer- 
vum manu raitteres : manu milifli , & i$,qvem dcdi, cvidus cfl ; 
qvid-hlc obcineati qva&ritur .'qvzad\io illi danda, qvi facflum 
praEflitic- jCtus cx natiyis JPrudenr. principiis diftingvir,^ /./.$, 
i/.an fcicns rem alienam eflc,dederim,an ignorans.Et fi qvidcm 
fciensdederim ,dedoIo in roeadlionem daodam ; finignorant» 
cfvilemin fatflum. Dc hac fa<fli fpecie diverfsc apud Dd. opi- 
niones Tunc. J''/^» '''^^'^•5<^«2« cum aliis in ea fententia fuit, 
hanc fadli fpcciem ad Conrr. Innominatum , Facio ut des, rcfe- 
rendaiDi cx co argumcnto,qvod Contra^us Innominati npn cx 
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convent»onc»qvi fola non contrahuntur,fed c» implcmcnto po- 
tius fiio cognufc.cndi iSc «(limaDii fiot. Undc fiid » qvod da- 
tucncAtCvi(f^umnr,pctindce£fc ac Ci nihil datum (ic « 6c proinde 
cum aJtcr revera fccit,hoc c(l,fcrvum manu minC)&ita ddtioneai 
alcerius vcram przvertittab ipfo folo concradum oominandum 
tffcy^ pro facio ut d^^s h^bendum»cx qvo demum a(^lio de dolo 
proprle compctit. Q^x caufa c(l, qvod qvidam hunc cafum in 
§ 2. exprc(rum,cum fcqvcn. $. conjangendum putcnt: Gitue r$» 
feri Jjfen, dd h.l. qvod tamcn Cujacio haud probatur in Pdr. hj, 
Vcrum ncc hoc argumcntum Ci\\s^2it\i Glosfd.4d b.§ .i, S)C Siiicec» 
dd cund. argumentJ argamentis opponunt,dicuntq,% cx co,qvod 
Concra^fius ab initio iuo & illo,qvod cfrentiale ilii cfl, non vcro 
confccutionc & accclliooeaccidcnrali qvadam ^(loqvor Stylo 
. JCtorum^xflimandi finr. F-r4»z>t.»./f .jr/ r. omnino Vrcfmh.D» 
de P4£f.n.io.p.S4' Igitur nunc alia Difputatio fubit7 Num H 
cftContradp do.ut factas,ex il!o indiflin^e competat & fuBiciat 
a£Vio Pracfcr. verb.an vcroai^iouc dc dolointcrdomopus fiiVCj/. 
^/^/.5. 5".^.^?./. ailioncm dc dolo pro z^xonc pracfcriptis verbii 
czponic , qvac adio prafcripiis vcrbis projicr dolura 
competat. Scd cum 6i. Bdrt, & alii rcjiiiant » vidch* 
dum qvid dubii rubfit. Re$ obfcura c<t propier dilTcnfio- 
nem Ulp, in l. 7. $ 2. de PjSI. a JCto no(^ro in bac ij. WpiaB.weJ. 

non diftinxifFc, f«td hacipfain hdi fpecic gcncralitcr 
in fa^um a(flioncm non Civiiem fed Practoriaro dedrde refcrf. 
Dcindc>vlauritianum Iaudat,qvi rcprehcndcrat Julianum,6c in- 
diftindfcadlionem pr«fcriptis vcrbis competcte«afI'crit, Pdttlui 
i» c.i j.^.j, jL-lianum didinxifre memorat , an qvis fciens aa 
ignorans rem alicnam dcderit, ficprodivfrfo cafu diverfama- 
^ioncm dcdilTc. Hos difrenticnccs Don.tr.de Pr^/c, Ferk.e. ij, 
ita explicat:]ulianinempc fcntcnriam in/.7 §. 2. non incegram 
fcriptamcfre, fcd expartcrclacam faltcm*, in qvantum fcil. ab 
«od.Mauritianus diiTenfcrit ;qvando nimirum qvis fcicns alie. 
numfcrvum dcdii : dchincPauIumin /./. non approbarc • fcd 
refcrre faltcm diftindlioncm Ulpiani, A Dondlo alicnut 
Franzk. cft/ir./^. nam 5c integram Juliani fcntcntiam dbUlp.inLy. 
rcfcrri eriflimat,a Paiilo qvidem alfqvanto cxpresfius, dumfci- 
CQtiamabignouncia^^cltQacm dcdoloab a<llione in fadum» 



cvr fubfidiaria cft» rcjungic , 6c diftin(flimfiprirait, ab U/- 
p. . 0 aliqvantogcneralius, dum in gcncrc faltemloqvitiir, & 
adioncm in facflum Praecoriam,qvjc extr<)ordinjria cft,civili , in 
fa^um . h. c.pratfcriptis vcrbi$,qv2 cflordinaria ♦ opponiti & 
qv'a rationem ctiam gcncralcm a Synallagmaic dcfumram cx 
'.Jrif iafto refcrt, & addudae fadi fpccici adcommod.u , vcrifi- 
milc effc piitatiMaufitianum omnimodo a Jiiliano diflcnfifl^;,& 
qvemadmodum hicpropter cvidionem poncsflone avocataj ni« 
hll plane D<Jtum contraiflumvc puians, srgJ.^.D.A^, Emti, /. 2U 
T>,de /tcqvir folstfs, L14.de Exctpr, a^lioncm civilcm dcficcre, 
&cxtraordinariam in fadum piarco(iam dandam efle voluit, ira 
tllum,qvod <rt/ra^v*>^4eifubnc, h. c. rcs rcvcra , tameifi alicna, 
tradita non in tcrminis nudarconvcntioais conflitcrir , civilcm. 
competercfl^tuiflc, & in hoc JuJianum reprchcndiflc. Pofl- 
qvjin haec ita difleruit,dicit,hunc % 2. a Triboniano interpola* 
tum cflc»^c JuIianoPauIoqvc voculam CIVMLEM dicimcndz in- 
rerhosJCfos lifis caufa additaro,rcmqvc ita fc habcrc ,ut nimi- 
rum in adduti^a fa(5^i fprcic,fivc fciens five ignorans qvis fervum 
alicnum dederir,3dio civj|is,hoc cfl,Pr.Tfcripti$ verbis ilii,cui e- 
v.du? efl,compctat ; priori cafu dc dolo cocrcendo, pofleriori 
Jn fa<S}um faltim nudum,hoc cft id, qvod intereft,praEflandum : 
Conffntiunrcum f>-#i?i^. dcvocula CIVJLI iaiperitc a Trib§» 
nidno adje<fVa CujaC Duar, in /. Juris GctJtiuw,IFefenh. Pdr,n.p, 

XXILConfcqvcns,eft ut articulum Fjcio ut dcs cum JCtis 
confidcremus. Si tu, poftcaqvan-i feci,cefias darc,PauJus loqvi- 
turinulla erit civilis a«5lio, 6c idc6 in fadlum dabitur. Illud hic 
primum in qvarftione verfatur, an ex hoc articulo ctiam adlio 
pnfcriptis verbis dctur. Inter n^^intts Zoef. e/}.Ccmm*6.i.n.4f. 
j. Petr. Oficrm, ip CoUeg, C9lon.Dtfp.jo.\\7tc vcrba prifi:am aetatcm 
& oronium JCtorum fccula, prout vcrba habenc , accepifte 
VontlL veroin TrdSiJe Pr£fc,Fer0.c,io.(^l. 14, (^omm.c^y fif/. /j, 
r.^tf. novam adinvcoinfe iiiterprefacioncdicit.Tnterprctafio ejut 
diftingvendo abfolvitur : aut cnim qvi fccii implcri contra^um 
poftuIar,fira lnqvf'cur)&tunc adioprxfcriptis verbis ei nodenC" 
gtiMT Arg.l.j.li^ LJtfoiiendab.e, /.^.^«.^.^r/^^f^.aut recederecupic 
i CQaua^Ui& cunc locus cft d, $*^» qvod hic non dccur condi- 
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ai^ repetendum, facfli fnlm infe^i ficri non podant, 4r9. l,ve- 
Tum ff.dcR,J» fcdinejuslocum rucccditdf^iodedolo,/.^. C</f 
i/tf/tf mW<?.Doncllu impugnatfij ITrea/lh.ejb.io.dcJfc 
rus monect non reccdendum eilc a communi in judicai 
tentia , qvamvis theoretica veritate infpeifla qvis cum Doneiio 
faccreposfit. Alii didmgvuntt an cxfado ucilitas aliqvaad at(e* 
rum.qvi dare dcbuit, pervenerit , in non ^ ita utprioricafu r o- 
pter fynaJlagma , qvod fubeft , acliopraefc: verbiscc 
pofteriori vero a^^ioni de dolo locus Gr , /*//^^?r. w iV;/. /. 
h. r.f. Nec multum ab liac fentcncia abitZ). /tf/). Oet» T.shr. Par- 
tit E. p.i.f.^, eb.\6. / diftingvens ex /. 15. Z).^. /. utrumintali 
ncgotio manifeHe dolus arguatur, ncc ne : ut priori cafu ad do- 
Jum corrigendum noo hxc civilis, fcd adlio dc dolo dctur, 
§,y maxime fi nulla ad eum t qvi dare debuic , utiliras pervenerit 
pofteriori ver6 cafua(flio infadlum pracfcriptis verbis competat. 
Qyemadmodum autem Contradus Do, ut faciasi ioitur, qvando 
a rci datione incipit Contradus , & illa initium przbcc obligatio- 
ni,ira hic cft inicus, qvando a fadlo Coniraflus incipir,& propter 
fadum praeditum alter obligarur ad rem ilKim , dc ova convenit 
prxftandam. *$Vriyp. £4^.25. ».2 9.30. 

XXIII. De qvartae fpeciei , Facio ntfacias, interpretatio- 
ne poftremo videndum , qv4 fa^um qvoddam praeftatur, ut vicis- 
(Im fadum qvoddam pratftctur , auc intcrenc , /.5. §.4. /9. /.rp. §.r. 
/.ig. Lic. Uci in omnibus fpeciebus , ita 5c hic inveftigandum, q^^i 
racipne a qyjbusdnm Contradibus huic negotio valde /imitibus 
difFerar. Primum fpeciem M;mdaci prx fc fcrrc vidctur, qv.indo 
nimirum operae mutux praeftantur t qvar alias in Contradlum 
Mandati dcduci pofrnnti d. /. 5. §. 4. i^. aliqvando Commodacit 
l,fi^meu/ej?f/yiy,§.^.co/i*ve\ etiam Loc,Co»du£Iioriis,^. pr^eeres i.J> 
Loc.Cond: fi v.;^. ufusrei praeftctur, qvi alias commodarivel loca- 
ri poccft. Differt aucem gcneratim ab his Contra(flibus,6c.pro- 
priam naturam habet, qva: confiilic in eo , qvod non certi generis 
fa»fla rcqvirat, fcd qvaElibet admittat, & qvod non ad ccrtum con- 
trahcndi modum fit determinatus , fed qvomodocunqve placuc- 
fii fada qvaelibct pcrmutcntuiL>,. Spcciatira vero a Mandato 
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contraria cxlftit, qvod i. non tamncgotia gcrcnda» Sc 2. non 
gratis furcipiantur-i , & 3. non ftatim cxconfcnfu, qvo fufce- 
pic^ I qvis obligctur /.5. ^,^. A Commodaco alia c(l , qvod 
itidcm I. non tam ufus rci & z. non gratis pracftcrun_». /. ry. §. J. 
Dcniqvc a Locat.Condudt.difFcrt 1. qvod fadlum ab alrcrutri par- 
tcpromifTum non furacrces. i. non cantum uniusrci vcJopcr» 
Jocari folica in hunccontradlum vcniary ac^. qvod non natim cx 
rautuo conlcnlu de conccdcndo ufu vcl pracltanda opcra Contra- 
6u5 pcrficiatur,& mutua obligatio oriatur, ^.i.J.Loc.Cond. Rcli- 
qvum igitur cf>, utis, cuifa6lumcftpracflitum,obIigcturci, qvi 
pfxftititjuc vicisfim fadum vel intcrcITe pracflct. Arqvead perfe- 
qvcndum hoc in judicio datur illi , qvi fccic contra alterum adlio 
pratfcriptis vcrbis</. /.5.§.4.^./.i7. % i.beicfrdfizk, addic/ qvoad 
a^lioncm in hoc articulo vcl candem diflindioncm obfcrvan- 
dam, qvs in Contrad. facio ut dcs, adhibita fuir, vcl idc6 faciiius 
adlioncm prscfcriptis verbis compctcre ^ qvod fadluin cx parte 
unius facis julla caufa cITc posfit obligationis, ut vicisfim qvid dc» 
tur. Don.Struv. Bachov. finc diftindionc a^nionem pracfcripti» 
vcrbrs dari (laruunr. Caeccrum qvacadfadlifpecicm cxprimcndaai 
percincnc, fupertLiS reccnfuimus^ 

X X J V. Subjdd^ac ha(ftenus oculis funt variac inCerprctatitf- 
nes JCtorum.Noflraopcra rcftat^qvam huicargumcnco impcrtiri 
conriiiuimas, qvap, qvo fibi conftec r imitabimurmorem eorumf 
qvi,ut mdiiis intcrpretandi abfoIvanC munus,cx PhilofophiaMo* 
rum aliiora principia folcnc repeccrc,dcindc,an qvacLcgibusRom. 
& JCtorum intcrprccacionibus traduncur, cum hac dodrina coa« 
gruant, dcclarare : qvod c6 cciam faciemus libcnCius » qviahunc 
morcm mulrosfummosViros tcnuifTcvidcmusjDn.Fcldcnum im- 
primis,qvi ncc hujusargumenticaufas (Mn6t in Not ad Grot, in« 
veOigare prartcrmifir ; cujus etiam prarcepcis pcr aliqvod rempus 
inflicucus fui, Forte non incicgantcr rem ica proloqvcmur. Ccr- 
tisfimumcfV, tine Commutationibus focictatcs humanas falvas 
elfe non poflfe : cum cnlm natura cvcniac,uc,qvod alccri fuperfirf 
defit alceri /.i. de Contrdb. Emt. f^end, ( qvae lcx fac oAcodit, ]Ccot 



Rom. rcrum moraimm pfritisfimos FainTe,) nc (inguii putantcs fc 
fibiipfii fuflficerc , rcddancurinfociabilcs , dtGranjd lo :de 
M^ri Lib. r. f. Alitfr certc tieccsncaribusbumanis coniuii haud 
pote(l, qvam G homines inter fe res & ofHcia comcnutcnr. Duo 
qvippcfuncs qvibusindigemus ad vicam exigeadam : Res&Of- 
^cia , qvibus eciam nulia vits pars vacare poceih Rurfus & ilfud 
inducendo coliigimus I non ampliris qvam qvacuor modi» res & 
ofii^ia commucari pone. Auc enim rem cum re comm jcamus,auc 
rcm cum officio, aucofficium praeflamus uc res decur, auc dcuium 
ofHcium cum ofiBcio commucacur. Ac verd»cum omnes libcri ho- 
mines (int, (ivc qvi in civilem coicrunc Coccum, fiveqvi in univer- 
faii Gencium ibcictace vivunt, illud inde efncirur, nemincm tene- 
ri tn alcerius gratiam res fuas alicnare auc praeftare oHRcijm. Qvo 
igitur padoaiter qvi indigccnccesficati fu»-c fubvenicc ? viauffcr- 
recontra officium el) , & fummademum neccsiicatc qvadancenus 
ex^ufacur. Force ergo ica eric , (i par voluncasaccipicur 6c reddi- 
tur, hoce(l,n decUrcnc voluntatem fuam,(qvam tamcn fufficicn- 
ri ncgocii gerendi fcicntia indrudVam cOe uporcct; alioqvio pro 
voluntate non habetur; ) de rcbus & officiis coromutandis. Ne- 
qve (ic camen facis confultum eric rebus humani$,ni(i & ncces()tas 
impooatur fcrvandi promi^Ta.Qvis autem eamimpor rteNa- 
tura : nam hoc qvidcm difputatione non indigechoncttorum tur- 
piumvcindicem confcicntiam efle, adigereq; homiaem ,aJ pcr- 
fcqvendum honeQura , omiccendum curpe : (i igicurab honeftate 
non erunt aliena, qvs promifFa funt, hic confcicntia implcbit co- 
gf ncis viccs, imponeccj,* przdandi necesficatcm. Scd enim (i coo* 
fciencia auc iibidine corrupca aut (enfu honedacis prrvaca i adeo 
valida non c(l, ut eura, qvi promi(ic,cogerc qveac, qvid cum Faci- 
endum ? ut cedenc commutacioncs, per faluccm focieracum com- 
initcendum hauc e(l. Uc ergo adiir, qvi con(cienciz vices obear,vi 
czterna adigendo ad prac(}andum conTenta,nece(re c(l. Atqvi hic 
c(}, qvem nos in ctvitate Judicem vocamus , cujus proinde nau- 
nus crit, procurare commutaciones falucares humanx focietati} & 
obcemperare , qvod femcl conventum e(l, nolenci vim addercj. 
^Jum^utem omnibus promifcue comcButationibus visaddenda 
%iiti aopociiisqvdedam aacuMliobligatioDt rciinq^eadar, qvz- 
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dim autem externi Inruper v' argendae erant.^ Sanid (i onAnes la 
(univcrfum comcnutationes erunt focierati t in qva inflituunturt 
falucirestoqincs etiara recipiendas & urgendas^iTe confencancuaii 
eR, Juftum enim non aliterf qvam qvod /ocietatibus (alucare c(\f 
deiinies. Sed qvomodo perfpici poterit) qvarnam e falute rocieca- 
tum finr necne? 6et id generatim qvidem 9 H juditizparticula- 
ris naturam confidcrcmus .: cujus fpecies unaconfiftcns 7i7c 
a^ujual^dyfjLemy^^ cfl,commutacionibus /Irffi.l.^.Et/jicc.u.Com- 
mucativa diciturva GrotioExpIerrix^ 6c vulgo Arithmetica voca* 
tur, fungiturq; fuo munere, fervando aeqvalitatem in bo^is extec- 
nis, ne alter alterum qvoad ea bona Izdat. Et hoc e(l , qvod Imp. 
Janin. in fus Jurisprudentiz yr^c^ivic muitusiit in eiponenda ju- 
(litiat utpote fundamentoinfalhbili • uti omnium Legum , ita 6c 
contraduum. v,t.t.Inft,(f*Dig.dcJ.(^J> Paratisfimiq; funr,qv£ 
de PriBcipiisjJurisfcripferunti7vid. indaromnium J§4cb,Hopper, 
Tr4£l,de Fert>Juriiprud.t \^artic.%.p.iy%.) principia jufti & injufti 
(qvoii & JCtus facit/.i, de J.C J. ) arccflrcre ordinaria, ( ica Dd.Io- 
qvunf ur : ) interna, nacuraliat aRrp. dedujfla, ex Deo, ex Mundo« 
C.Xi^omine,^x Familia, Eihica^Phyfica, Logica,Mathematica,Po« 
litica , caq;ficubi opus , ( cum qvandoqveillorum principiorunc^ 
ignorancia JCtis Kom. imputari velit ) recitare & applicarc. Es 
qva nunc definitioncillud cxiftity cas commutationes focietati- 
bushumanisfalucarescfiTe, inqvibus a judicc judicium dezqva* 
licace obfervaca fieri poccft i hasq^ ut frcqvcntcntur, omni cu- 
;r;i .^covidcndum cOc. Speciacim aucem qvz commutacioncs h 
rc foctecatislint , indcfcies, fi cujusqvcfocictatisingenium accu- 
rat^introfpexeris , 6cqva ratione hacflcnas in Commutationibus 
fefe gcfierit, expericntia didiceris. Ira enim & naturalitcr faluta* 
ribusaddialiqvid autdetrahi aut novz introduci poffunt. Hanc 
0nim facUltatem fibi proprium uniuscujusqjCivitatis jus vendi- 
cat, 4rg. 1.6. D.de J. J, Illud adhuc qvzfitu dignum cft,fi Com- 
mutatio inftitucafit, qvae nullam zqvalitatem infchabct, nec 
etiam comprobari tanqvam faIutaris,judicio peculiaris cujusdam 
Civicacis,posfit, in caq; injuftum unui ex Commutantibus patit- 
tur, an adjuvanda a judicean relinqvcnda fiL.. / Videtur rcIiR« 
qvcnda > cum, qvod negotium falutarc noniit, nec.Commutacio« 
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hts nsf rqvslftatcc iilrur , habfat , ffjicicndiifn 

•TOCfitd ccnftti d-bfa- Jxis u ni vr r (al f Corrc(Sfivu tn 

tCxpofcir,ur e, cjvod im obortum cfttme- 

adnjiniftr.inirtjm ]udfv.cm faas parrcs, H adjuvcric paricncem 
injuflum viru3,qvil pollct,ut ahct corrigi injurium pjtiatur, pro- 
nuncian Jum bppida erit. 

XXV. Hacc fubt^qvse naturalit^ercx Doflrina Civili a^Fcrre 
ponumus.Qvae li cum cura ii>fpicifnus,3p|)rim^ cumjurispruden- 
tia Rom.congrounl.Retij>crcR >niano« qvatudr illa gcnc ra modo- 
xum commutandi res 5c (iHficia a N^itura ip-aconOituca , accurate 
docct Pauilus io noOra /.^.^r. rotius cnim ob rem rracflatum i id 
eft, univerUm commutationum maceriam in his fpeciebus com- 
Jjctcrcfcf ibic : Aut do tibi ut dt-s , qvod cll rci cum rccommuta» 
tio, aut Do nt fai ia!, qvod eft commutatic rci cum officto; auc fa^ 
ciouedes, qvodefti qvando conre()vcnd% rei grnria qvis alren 
prarliac officium;aut Facio utf.iciaf, qvancfo officium cum officio 
commuiacur. Rt <ne criam nunc illud cum Natiirali jurc congVue- 
re,clarurn cft,qvod Ufp.lA.f i j.i/r/^^^.cradic^omncni contraduin 
in convehcione qvaiam fund.icum efTc. q^ deBnicur, duorum 
vel plurium , in idem placiium confenfij? ( qva: defimtio gcneri- 
ca , fi uctlit.icem fummam in concrtrdlibus nominatis prarl-iet , uri- 
qvc etiam ininnominatis habcb»t, (\<\v\d:\n dJ,y. D. dc Pjif. i!i . 
generis ipecies funrconventioncs nominatae 6( innominaEae: j.im 
juxta Philafupiiorum Scholam toca eflencia generis c{\ infubjccia 
qvahbet Ipeciejliberrimo namjq; confenfu )il>cros homines uri ad 
res luas alienandas aut ofncia prarllanda ex adduftis confiar. lilud 
reftat inqvirendri.an Legumlatorrs Rnm.difcrimen falu(anum,6c 
<jva filucarcs non runtfocitcat: homioum , commutaTionum ob- 
fervaverinc re<fle , numq; faiucaribus, id qvoddecet, addiderint 
virn , rcr judicem cogcndocoDcrahcnres, ut prarfTrnf/qvod pro- 

fri , e(>i rejecerint ver6 eas,qvatnon randem utiluatem habc- 

te videbantur. Qvarftio eo fpc^ar, an Roniani commutationcs 
eas approbavcrint , vinculoq*, oblrgationis condrinxerinr, qv« 
sqvaiitate conOant, aut ahas longo rerum ufu falutares cOc repcr- 
tar iunt. Ut qvaenionem discutiamus , videndum , qvfiratione 
««jvdiicai obuaeri ia commuuuonibus posdc > Diii enioi aeqvaiia 
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utilitate confcqvi posfint horoinesi commut4tione$ non facll^ 
ir.ftiiuenc. HIc elcgans nobis fuppcditatur princ}piuni_. : Rcs» 
qvxcommutantur, divcrfa: licct finr,cxacqv3ri pofle mcJiantp 
utiiicatc rcriim fingularum , qvam homincs dcfidcrant, ficqvam 
qvaflibet rc$ homini in vita affcrL-j. Utilicitis hujus dcfidcnuni 
indigcntia Philofophis vocatuti qvam nccesfitatc tcmporum & 
rcrum racticndam cflc, pii\chrQcumfCto wl,i. dc Cqntr.Emt, col- 
ligas. Eodcm modo dc odiciis fcu opcris,qvjs homo homini prx- 
Aac, judicaodum , in qvibus xqvalitas invcniiurj fi corum utilicasi 
qvam contincnt, zflimari posfic. £t het: ccmmucationcs qvz ita 
rebus & Fadlis, pcr ufijm, qvem habcnr«exa;qvatis,rubeunturjnon 
ponunctipn falucarcs cOc , qvia& altcr conCcqvitur , qvo indigcCj 
nccconqvcri potcfl; alccrum plusxqvamrccommutandoconre- 
cutum. £o4> ctiam ut tales convencioncs frcqvcntcntur, maxi- 
mopere urgcndac funt) necesfitasq; iis a civilibus LegibiiSy ut prae« 
Hccur , qvod ica commutari pbcuit, impnncnda. Qyae autcm fic 
comparatznon funt , Ivi ubi rcs pro lubitu commutantur nori 
habica ratione qvantitatis , qva altcra alterdmznimat, tanqvarn 
inu Ci!es qvcrelisqi obnoxiz rcprobanda? , nu|liq'vLL. civilium Au- 
d^oritJtc, ucqvcnqvamobligcnt, municndaBcrunt,iiifi forti inju* 
ftum ex acfidcnti obortum fit , qvod corrc^nionem dcfidcrcc_j. 
Omnium elcgantisfimc his rcfpondct JCti fcntentia in l.y.D.dt 
Td3. Qvid enim aliud dicerevoluicqvando ait : JurisGcntium 
convcntioncs qvaedam a^iiones pariunt , qvaedam cxceptioncs, 
qvam hxc : Commutacioncs , qvasNatura amicitizcaufa intec 
homincs cxigif,G«ntcs autem indigentia addudac czpcrunt ccle- 
brarc,qvzda ita comparatz funt , ut Lcgcs civiies neccfrc habcaoc 
cx iis adioncs darc, qv6 tcneantur contrahcntcs ex eo,qvod con- 
vcntum cfl;qvzdam a. eam ucihtatem non habenc,ut a civili Lcge 
robur adionum iis ad Ji ex ufu fitiideoq; exccptioncs tantum pa- 
riunt, qvz exgcnerali JurisGcntiumobHgacioncortum trahunt. 
Et porroex §.i. JCtum ita intcrprctamur : Commutationcs feu 
^OQvcntiones , qvascivilcs Lcges civilitcrobligando, a^ioncm- 
qveefficacem concedendo confirmarc (olenr, cum habeanc na- 
turam cercam , ex qva judcx de zqvalicace reiSlc obfervata, an ic- 
cus ) judicarc potcfl' , cumq; cognitz LLtori fint , falutarcs cflc fo- 
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c\ctit\ CivWi r generalibui commutandi nominibus cgreC[jtf 
tranficrant in proprium aliqvod nomen f ita i ut cOm permutetur 
res cum re > aut res Cum fado (Hc tamen ut ubiqve atiendatur uti- 
litasyqvam res & Facfla habenc, 8c ratione cujus sdimacionem cer- 
tam recipiunt : ) non amplius harc commutatio Doi ut des, Do,ut 
facias , fed ut fpeciali nomine rnflgniantur, & commutatioDo ut 
des f prsefertim pod inveacum pccuniar ufum i qvae Hngulas res ra* 
tione utilitatis ctiAt zdimare potefl i Emtro vcndicio ^ Do ut fa 
ctasi Locatio Condudlio nominetur, 6c fic porro^ Ac poflqvam 
hoc ita evenit, (faciamusenim italoqviJCtum) utcognitzfaIu« 
raresqve inventae commutationes proprium haberenc nomcn^ 
Conventiones illcT, qi^aeqvidem eciam generalibus commutandi 
CDodisannumerandx funtt cum plures non reperiri experientil 
compertum fit^ nullam tamencertam naturam habenty Innomi- 
natx czperunt vocari. Qvibus ipfis nulla a L?gibus Civilibus trf* 
buitur vis,uc tt iis qvis obligrtur, ficuc fic per nominatas conven* 
ciones^auc qvod ica pramiflum efl; perfeqvi qvis posfit. Licet v.ta 
his non cam e?idens benefaciendi promticudo rebus &fa6lis^fiCtrt 
in illis> appareaC, nihilominus tamen i ]ure Gentium promanant^ 
(i itaqve accidact uc unus ex iisv qvi Commutationem talem fubie* 
runti ex ea commutarione I^edatur, qvod Eu fi unus^qvod conve<« 
niendo promiffum efffimpleat, alcer vero implere nolit, tanqvacn 
falutares cum prioribus retinrndarj obligationisq) & adlionis ci^ 
vilis robore confirmanda: meritd txMntdJ,-j. $ t. dtVdB* "jid, 
H«pptf. de vera jNruprud, /.9. /. ly, de Contralf. tnncm. p, ^66. 6c 
qvidcm ex Edic. D. Conringiii qvi canti acflimavit fIopperum« 
Kegis Hifpaniaru olimConOiiarium^qvanti nuUum alium jCtum^ 

XX VL His prrncipiis fubnixi naruram contfa<3uumtn- 
nominatOrum feqventi dcfinitione exprimemus. Sunt nirairam 
Convcntiones , qvac nullam cectam naturam e6q$ nec nomen fpe- 
cificum, qvod ilfam naturam reprafencac, habcnc, fubfiftuntqj in 
generaitbus commutandi nominibusi producunC tamcn obiiga- 
fioncm & a(!lionem Jure Civili ex implcmento ad id , uc e. g. ac- 
cipiensdacumiterttm reilitaere ceaeacur 1 auc id dandumrurfus 
fii obJjgatui. 
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XXVIT. Kec rpecieruai ampiius natura nunc iater. 

Do ur des , t(i Contradlus Innominarus nuilam certam na^ 
ruram habens» eoq; nccrpecialenomcnyfed in genera* 
li rem cum re commucandi nomine fubntlens ; ex qvo 
utnon aliter )ure civili oblrgacionem &adlionein 
producac, qvam fiy qvi dando implcvicjnjudum paduf 
efli qvod alcer rurfus dando non implevir. 

Do ut factas|c[l Contradlus Innominacus,nuIIam cercam na • 
curam , e6q; nec fpeciale nomen habenS) fed in gene - 
ralt' commutandi rem cumfado nomine fubfirtens; 
exqvofiCi ut non aHcer jure civili obiigacionem Sc 
aiHionem pariar, qvam fi qvi dando impleviCf ob caU* 
/am, uc aliqvid Hcret ^ injuftum paOus e(l i dumalccr 
non fecic^ 

Faciouc des« eft Contra^us rnnominatus, nullam certim 
naturam e6q; nec nomen fpeciale habensi fed in gene* 
rali fadti cum re commucandi modo fubfidens ; ez qvo 
/it 1 ut non alicer ]ureCivili obiigacionem aflionem 
producac, qvam fii qvi dando implevici ob caufam, uc 
aliqvid darecort injuHum pa(luse(l| dum alter dando 
rurfus non implevir. 
$\ diifta Contra(?^ui Innominaco, Facio ut Facias, accommodabf^i 
jddesqVe obligacionem 8c adlionem non aiicer produccre , qvim 
fi qvi facicndo impleviti uc alcer rurfus impleret, injuftum pas- 
fus c(l| c6 qvodalter rurfusnon fecit; fpecies omnes abfolutae 
crunt>^« 

XXVIII. Hx iis,qvsprofundamentocon(lituimus ) 6c 
dircriisfimc I.5. pr. h. convenircidiximus, qvod nim. omnes Coii« 
tradus camNominati, qv^m Innominati in qvatuor illis , qtos 
rccenfuimus 1 commutandi fpeciebus compecant , deducimus 
ftunc ,poflc Concra£lum Do utdes, incidcrein emciooem vendi- 
tionem, /.5. §.i. b. C\ enim convencrint duojut alcer det rcm fuam^ 
alter dec precium feu pecuniam » qvar iftam rem fecundum cercam 
&c in convenciohe dccerminatam qvanticacero zftimct , Emcio 
Vcnd. cll , cui asfiftunt Leges , utrisqve convenicntibus neccsfita- 
tem imponendo } alccri «td rcm uadcndam « alteri ad prctium ioU 
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ven(Jum : Qvod Ci vero Juo con vcnianr, ut rcs pro rc dctur»«xq; 
convcniencibus unus dinio imp lcverit t Contradlir ' iom'na- 
cum Do ut dcs I c(le pacct. £x coiem priocipio coguoiv.imus yDo 
uc facias in locationem condudionem inciderc po^Tc : ft cnim 
pecuniam demi ut flcias, 6c qviJcm tantani,qv£ hoc faclum xdi' 
metilocatioconJu^lio etl ; at (i qvam rcm doiut qvis) racjas,non 
aeQimando rcm & Fadum>Contra(f^us Innomin iCuSiDo ur fjcias« 
nalcitur. /.5. ^.z. hic. Simiiiccr poten aliqvod ncgotium in coid* 
routandi modum Facio utdcstinciderci Ci tamcn autf^cf^um 1 !ti- 
mabile non (iCt aut qvod daturtnon dc:ur,ut aci^imans fadlum,ma- 
netnomcngencralcncgocii Facio utdcs./.^.^ 3. /^^/r.Eadcm cau* 
fa el) > qvod Mandatum in modum commutandi Facio utfaciatt 
incidcrc posfit^ qvodcamcn) G fubcilircr naturam ejus cxpcnda* 
mus,llatim diftiudioiicm nobis Tuppcditat, aliud cflc MandaiLin, 
aliud Contraclum Innominacum; Facio ut ficia» 

§. XXIX. Ex his , qvjc diximus, obfcurum ctlijmcflc 
non potc(lt ance implcmcntum hos Contradlus obligarioncm na- 
rturalcm parere : Praiccf §, f. l. 7. de paSl^ ubi pada nuda cxcc. 
pctoncm parcre dicuntur ) incer qv<s cciam Concraclus Jnnomi* 
nati anteimplementum, namerandilunty maximc id nobis pcr» 
ivadct pr, ejiudj. 7. ubi Conventiones Juris gentium dicuncur 
omncs tam nominarz qvam innominatae : Ccrrisnmum auteoi 
cftijurc hoc Gcntium omncs bomines ex qvalibec convci;tioQe 
mutuo obligari> in qva alccr altcrius fidcm cfl fecutus > hccr nui- 
Ja folcnnis ilipulatio aue implcmcntum acccflVrit. Ita enicn 
Paulus ait/. S4' f J* 1« Natura dcbct, qvcm Jurc Gcnt. da- 

.ic oporccr^cujus fidcm fecuti lumus. 

XXX. Dcfinitio noftra jam etiam fatis manifcflum re.d- 
det, qvamobrem ai5lio,ez Conrraddbus Innom. Prxlcriptis vcF' 
bis dicatur : qvia enim Contratflus Innominaci nullam ccrtam 
naturam habcnt, hinc non uno nominc Judici Praeror flgnifi^ca* 
rcpotcrat ofHcium in (cntcntia diccnda 1 fcd multis indigebac 
verbis, rcpetiro pado privatorum , in qvo Conrradus erat Fun- 
^datusi fi ncmpc cx alterutra partcdatio vci fadlu/n intcrvcnc- 
rat, qvod omnemhic paginam facic. Etlicciarus cfl etiam fcn- 
lus/.y. I)* Prdjc.ytrkn qvaecoafugicndum in hanc a<tlioncir cf- 
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feuTuc , qvoticns Contradlus cxiftunt , qvoriim appefl.1tronc'j 
ri.inar Jarc Civili proditac (ijin. NcgafTccnMn nafur »m nomina 
h s i onvcntionibus» indfc paier» qvia nuJlani cerram h.-tbcre natu* 
ram djcuntur, qvam verba & nomina rpec lHcfl, uns qvad^m con* 
ceptionc repr»fentarc posfint. Cnr IlriOi juris clle pcrh'bca- 
ti ' "o exdcfinitionc nunc qvoqve ftippeiir : in qvibus tn m 
c riaiiatura perfpici non pnicfV , ex qvl Judex , qvid, qvnjc, 
qvanfumve utrinqve rribuendum fit , ex arqvo decernerc posfity 
in hi. !^c placitisconvenjcntiuniY inliJercre cogiiur. • 

XXXl,^ Q^arc in obJigatione & adionc, qv;c Contra<f}ii 
lanom. Dout dcs , derccndit, vcniat id, ut damnerts m hi , qvanti 
In ered mea , iilud , de qvo convcnit , acciperc , aut fi rttctpcre 
malfm ffieum, u( repctatur qvod djr^m c(l , qvah ob rcm datum, 
rc non fccuri^.demonflrandiim jam ell. Caula ea cd.qvia cum cau-* 
fa obligationis e)us , qvi accepit, non fit ex conventione ; alias e* 
nim ad dandum, qvod promi(if, convcniri poflet : fed ex re data, 
qvam non fecuta ciicaula,ob qvarn res daca eil i insrqvalc hicna-' 
tumalitcr corrigi non poteft,^vam praEfteiur acihmatio ejus 
d : q-vod altcr pcrpelius c(}, dum r^m fuam dcdit , nec cameo, 
ab uiivro confccuruseil caulam ,ob qvam dedit. St tamcn ma» 
li( is, qvi dedir, rcm (uam repcterc , qvam adlionead rnierenc ad- 
VCrius jheriim cxperiri ob incomnioda,qvar fafpe in negon'»s hu- 
manrs cvcnirc folent i qvando Jucrum aliqvod intendimu!, & hie 
rnoous corrigendi inarqvaic iaiis idoneus eft , cum voienti hoc 
vei liio modo fibi confuJerc, non fiat injvria. Et altcr qvidem 
qvi acccpir, obMgatuscd ad rel^itucndum ca , qvae ob caulam da- 
(unt, li ca non (ir fecuta. Suflicirqve nuda cjus panitcnciay 
qvi dcdit. /. Df^a'/^ %. [td fi i.deCondi^^Csuf dst» Cujus rcicau- 
fa probabilis h«c reddi potcft : qvia, cum ncuter convcnientiumk 
ex coDvenifone rcm dareobI>getur, ita nec, (idcdit ; Qyod ta« 
men cum cautione qvadam accipiendum cft , (i nimirum res ad « 
huc integra flt impcnfis enim jam m rempromifram conir^ 
dandam fadtu, iniqvum cffct, traditamrem cx pOEniicniii rcpc- 
tenti flatim rellituere, nonetiam refufis fumtibus* Oe acci' 
picnteqvatri pote(}, an libcretur,fi qvod acccpit, reflituere para- 
tus fit ' ied Qocat jCiuS} ita damQum cjusi ^vi dcdic rem , oon (a-* 
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tii €orre£lum ffTc, Iibcfarl tamen acclplcntcfn poflc, & nofi 
contra rrm tradat, mod6damnum obnonfccutum implcmca- 
tum praftct §./. hic: rationem hanc asfignamus, qvia uti in omni- 
bus Contratflibus Innom.ita & hac in fpccic non nifi f oluntari- 
um juflum cft. D. Feld, adGrot, i.2,€.t2,p, 21, ficut itaqvc qvi 
dedit, voluntate fua & poeniteniia refcindit Contra(f>um , rem fu« 
am rcpercndo, ita & ab recipicntis aih:trio pcndct implcre veUc 
ncc ne /. /. D. de Rer, Perm. pid. Wtjenb. dt Cortd, Cdufa datj (fc, 
ft. (f 4. J^m qvoqvc pugna L. f. de Condid, Cjufadjta €5*r. cum 
/.;././. hicfaciUcomponi poicrir. V^erum enimcd, fi pccunia 
pro re dctur» cmtioncm vcnd. cfTc, fi moJo utacflimans rcm fucrit 
data, qvod in cmtione ficri ncceflc cft , /. t. de Ccntrab, Emt. /In 
ver6pccunia non data fueric ut acftimans , fed qvantacunq7C,tn 
fpccicmDout des incidcc negotium. Rcliqvumcft, utcontro- . 
verfiam dc pcrmurationc , aneadem fit cum articulo Doucdcs, 
decidamus. Poflet probabilitcr dici cfTe diverfam. Licec enicn 
JCtus in noftra /. j. §. /. bic verbis : qvta non placet permutationem 
rerumC^c. eandcm faccre vidcafur , rcs tamen poflct ficilc con- 
ciliari , fi voccm Permutationit hic pro gcncrali commutationis 
nominc accipcremus, non habitaratione , an res rcmmcdiantc 
utilitatcacftimct, an vcr6 rescerta pro incerta dctur. Titulumvc- 
t6 de rerum Pcrmuc praccise de cali commutacionc inceliigcrc- 
inus , ubi res rcm mcdiante ucilitate metitur , qvod etiam colligi 
poflcvideturcx/./. de Rer.Permutat. £f ex L.l DJeContrab.Emt. 
Vcrum redlius fortafle cum plcrisq; Dd. haud diflTcrre abinviccm 
afleremus. Licct Dn. Pufl^cndorf. dt J. N. fiT G. /tb.^.c.i. §.9.^ .6i8« 
illoru fubtilc difcrimcn putct, cft tamcn Articulus pcrmutaiionis i- 
pfisfimus articulpDo uc dcs,-nec cnim ica qvis in rcm fua prodigut 
erit, uccaballum qvantivispretii proalio qvocunq; eqvo habcre 
velit. Tandcm cx noftris principiis cafus /.5.^.1./ b.(^ (,u/t. D.de 
Cottd. Cau/a dant, fortc non incptc componcmus , fi dicamus in 
d. /.5. fcyphos accipiendos cfle cos , qvi arftimant Stichum , & hoc 
cafu, qvcmadmodum in Emt. Vcnd.domus nondum traditac peri- 
culum ad cmtorem ipe<flat,mod6 vcnditor culpam pracfticcrit, ita 
etiam pcriculum Stichi ad cum,qvi dcdit fcyphos, fpedlarcj /« l.ult, 
ff. deCond.Caufdat.i^c. pccuniam intdligcndam cflc nonacfti» 
mantcm Stichum 1 fcd qvantamlibct , adcoqi hic rcpetitionero lo- 
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cum habcre, qYtfmaJmodum in Contraif}. Innommatis feceptum 
eft ,Stichum vcro nondum daturapcriculo accipientis eflc. 

XXXII. Confcq vitur, ut qvid dc dubioj qvod circa arti* 
culum Do ut fscias, o&curri< , fcnticndum, expliccmus. Pauli in 
<^./.5.§.2. verba hic lunt : Sed ft deditihi ffvum yUt fervumtuum 
mAnnmnteres^ £f is.qvem dedi^vi6iud eH.p fciens dedi, de d^lo in mt 
danddm atlionem s JuUantu fcrtbit , fi ignoranst in fd^um avilem» 
Ulp, /7. §.2. de Pjft. » ta habcc : Dedi tiii rem , ut mibi aliam dares^ 
dedi ut dliqvid fdciasy boe a-ujud^uyuai id efl^ContraBum effe ; 
bine na/d civilem obiigationcm : Gf idco puto rcOi^ JuJianum a Mati" 
ritidMO reprebcnfum in boc : Dedi tibi Sticbum , ut Pdmpbiium md- 
numittaf^ manu mrJijU^ eviiius eH Stichusjjalidnut firibie , in fa^um 
aOionem 4 Pratore dandam : iUe dittciviiem incerti atlionemyid efif 
prdfcriptis verbit fufficert^, Nos duo hzc loca non diyfidcrc pro» 
nunciamus; in d. i.y.^ i qvippc non diftingviturinrer dantcm fci- 
cnrcr & ignarantcr,(icutin d.i.^.%.z. pracfupponcndumqve, qvod 
ex omni Conrracflu Innom.duplex oriatura^io, una ad rem prz- 
flitam condicendamy Hve repctcndam > & ita ad refcisfionem 
ncgotiii altera adhoc compictum ab uno complcndum qvoqve 
ab altero. Prima aj^io audit Condi(5V. Cius-^ data Causl non fc- 
cutS : qv« qvia civilisaflio cft , inOitui ncqvit , fi fadlum flf prac- 
(lirum, id cfl, Pamphilus fit manumifrus, qvia fadli nullacn repe- 
citio : De d^lo igitur contrafcicntcr dantem agcnduro erat d, l 5. 
$.2. n vero ad complendam caufam agerc velis, fupcrerit adio cU 
vilis, qvod Paulus4^. /.5. ^.2. tanqv^m notisHmiim przfuppofuit : 
.ncc turbeni d.i.y. §.2. verha hacc : rn fafium dfiionem d Prdtoreddn- 
Hdm : Hic enim olim omnesad^iones dare folitus erat. Nec& 
fortafsc abfurdum crit> fi litem hoc modo componcrc tcntcmus. 
Rcsitahabct: Paulus procul dubio de co cafu loqvitur , ubijam 
ab utraqve parte implementum e(l fecutum. Igiiur qvacftio efl', 
fi aiteruter implentium cQ Isiiis ab altera parte, qva: qvid imple- 
vit , fed ita , ut implementum nullam utUitatcm aFcrat ei , qvi fa- 
ciendo implevitfqva aiflionc otperiendum fit ? A(flio Przfcr. ver- 
bis locum habet > qvando implcmcntum ab altcra parte nondum 
eft fecutum , ut implcatur aut prarftctur intereflc j crg6 hacc com- 
perere non poteft , ubi jam ab omni parte iihplcmcntum cfl fecu- 
tum. Diftia^ioDC igiturrem expedire cofnatur jCcus: aut enim, 
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(^vi implevit dando r fcivrt reai tffc alicoani , & in dolo cd , dutn 
alcerunrallexic ad faciendum > qvod alias non feciiTecT & in hunc 
aiflionem de dolo dandam esillimacjauc vero igooraviti& cum iu 
fua inccntione omne perfeccrir 9 qvicqvid incumbcbat>ne caineci 
«lcer injudam pjciarur , qvi racionc rei familiaris dctrimencucn 
accepiCf nec tamcn pro fi6ko qvicqvam confccutus eily conccdcn- 
(Tum ipfi putac > ut cxperiri contra alcerum adionc in faiflum pos- 
iic, qvat univerfam fadi fcriem cnnrrando, peciCt ut ab altero xfti- 
niacionem damni, qvod perpeiTus cft, confcqvatur. Qvod (1 po- 
namui , Julianum his racionibus dubicandi, qvas dedimus> indu- 
dumita dillinjcidc, prouc in/.^. dillinxit> Mauriciano ver6 Ul- 
piano rqvi Miuriciani fencenriam probat > cas non venidc in mcn- 
tem> in promcu eric> ingcntem banc licem dirime re. Cccerum li* 
bentcrdamus, paraoi obfucurum, an cx tali fadifpecieadioneai 
przfcripcis verb. an veru in fa<5liim dandam dicamus j cum cnin» 
resfere codem rccidjt,& tancuniem hac,qvam illa>confcqvamury 
«X rubrificatc camcn juris non aliccr pron unciareJiccc. 

XXXIII. Qvae fabfic ratio> qvarc c x Contradlu Facio ut des> 
<i'vilis adio non dctur, cxeqvi nunc co nvenic CumenimDout 
^es, Do uc fjciasi dacionc impIcca,obIigcnc eum > qvi accepit rcm 
dacam> vel ad rcdicucndum, qvod acccp icr vcl ad przdandum in- 
tcrcflrc> fi rurfus implerc nolit > oegat Paulus irr*|)]ementum fatfli^ 
^va ralcraptum eflecx fe ad pariendam obligationem & adionem 
talem,qvalisex implemeneo dationis nafcitur. Hic Dobisrc^e vi- 
denrur Di. caufam ex utiiitace facfloru m aeflimanc. Qvod^ cnim 
ex fadrr ituHa acificas ad alccrum pcrveneric , qvi promific darc; 
ciim a^lio pTatlcriptis vcrb. hcic non posfit habcre locuhi,e6 qvod 
faciendo altcr nutlum damnum pacicur > ncc itidcm coodidio, 
ciim faxflum redicui neqveat, nihil rc(l3t,qvam ut dicacur,alrcruin 
doloic feciflcydum fpe lu cri alcerum in cfcavic adfacicndum>qvod 
alias non feciffec, adeoqv ex d#Io luo oblig<iri* 

XXXIV. 'Kiasm op cras imponit articufus Facio ur facias. Fa- 
cichic caiem caufTii qv 2 in prxcedeace ipccic ngnatifuit, ut htc 
cum qvibasdam latcrpp. non limplicitcr adlioncpralcriptis vcibis 
exboc arciculo compecer e cxi(limcmus,fed candcm,qva in artic.{. 
opusfuiCfdilba(5lioasni adhibendam cfrc,ccn(camus. Adducit nos 
iaejinafcA(cnuaaiaacuc 9fi<^oruai} qva; Ycldcuimeatuma^rcrre 
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hcicntit^tl nee cum factentis damnd > nec com acclpientis commo- 
do conjunda cfTe posOnr. 

XXXV. Exercucrunt nos ha(5^cnu$ rationcs & caufat , qvas ob 
rcm dmi rra(^tus,uti noftr^ l.^.pr. vocatur,rc(flius intclligcndtcauf^ 
fa, redderc intcrfuit.Supercflcc ea cura,ut indicarcrous^qvantum Dd, 
mtcrprcracioncs a ooftra abeant,auccum ea convcniant.Verum cum 
el ialtsm fini eorum fcat^ntias recenfuimus, uc iliisoboculos po- 
Utiscollatiscjve> de certo tandem principio judicium fieri poirr, ac- 
commodandi indudriam cujusqve fludio reiinqvimus, prsrcrtim 
cum 6c odiofum fucurum effcci qvicqvam in tam Excellcntibus V ris 
carpere, noi^raqi prseponcre vellc , utpote cum tllud divcrbium no- 
ilrum Cu : Difcervrcs tn Jurc Romanaoportcc credcre , usq^ dum ad 
flatumfubadlumqi judicium perventum fucrit.Finiemus igitur.Fini- 
cado erratorum veniam precacur rs, qvi nihil in his magnopcre 
iuumcenfcc, prxtercongcreadiqvaiemcunt^ve 

diligcntiam_». 
DEO SIT GLORTA, 

DN. GEORGIUM MICHaELEM HEBERUM^ 

Wittenbcrgcnfcm, 

ilmicucn pcrdiledluiiu> 

Cum^ 

IKK^OMiNATIS CONTRACTIBUS 

dijputarU 

Antor, 

Um^ Mi Hebere^cIc illisContradbibusIn- 
nominatis,NominibuscharybdufcylIa- 
rucj>plcnisfimis,vcrbafacis, miratio pe- 
ncs mcnte i u bit, cur, miisa fadta Justiniani Imp. 
dodlrina, fimplici noninfiftcnsviie,difficiliora 
priaium adamafti ? Scd pro Tc cxcufa tio cll, dc- . 

vorai 




vof atis enim, fub optimis Epichcirmis , Qvi c6 - 
modiora inftillariuit fundamcnca, fupcT Juris- 
PrudcntiaRomaiiaJaboribusyOll:cnr?ercVVitt.j- 
bcrgenlilirer^ttoOrbivofuiflipubiiccnihilcfTc 
tam arduum,e]v6 nonignca ingcniivispenitra- 

rcposi|^:.icimpoftcrum,auguror,auclumnica- 
tc judicii ( ' irc dabis ca in vulgus, qveis ARS 

i£QVT RONl ^ .^ lcndcfcatmagisrqvocrcnim 

J)roximiusadhancIuccmaccedimus, comage 
nicaIcrciii^ys,accclumconfiftere ncfcium imi- 

tamur . Tu fiqvidcm , uc nietm Phitarchu,^j^xsc^ 

7rctli<i>t c^o^yif §.i22.cxprimam, nullatenus allarttm^ 

qn)£ ^ocantiir Sncycliaruy Difcipiinarum^ ne<^^ au- 

liitiona^nc^j fpcBAtione expcrs es : q vibus tanq va 

alisqviscicisfimcadTemplaJurisConrultorura 
Dod:rinis edica ferena pervolare habcc; Veniant 
ucinam inSchoIasNoftrumJuraRomanaPro- 
ficcmiumimbuci bcncDifciplinisaliislibcrali- 
bus aduIe(ccnces,lpoxidcrem audcncer, fore, ut 
incra brevisfimu fj|>acium fj^bus ^ vocisq? fuis 
finc poticuri , modopr;rconccpcce opiniones fa- 
ccfranc,&illi,qvamdiudifcunr,crcdercp6sfint. 
HisccTe, HEBERE, faIvere,vaIcrcqvejubco. 

E MufeomCO24.ScptCmbr.ANNO M.DC.LXXIV. 

PR^ses. 

♦ Sic Salvianui y Jofepho Scnltgero Chriftianisfimus Scripror 
judi^acus,- Tr.comm Avdrittjm Lib II.p^jc). ut fjnbuivoiu^ 
fotia>iiur: £f/).8o. Totum deni^tnter ho^ina P, cbus sguur 
foltu DLUS efl i tte qvo /if/^crAtur^ 



